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Current approaches to the regulation of coal mining activities in Australia have facilitated the 
extraction of substantial amounts of coal and coal seam gas. The regulation of coal mining activities 
must now achieve the reduction or mitigation of greenhouse gas emissions in order to address the 
challenge of climate change and achieve ecologically sustainable development. Several legislative 
mechanisms currently exist which appear to offer the means to bring about the reduction or 
mitigation of greenhouse gas emissions from coal mining activities, yet Australia’s emissions from 
coal mining continue to rise. This article critiques these existing legislative mechanisms and presents 
recommendations for reform. 
 
1. Introduction 
 
The global challenge of climate change requires a comprehensive regulatory response to large-scale 
domestic emitting activities. Internationally, this response has been encouraged through international 
agreements including the United Nations Framework Convention on Climate Change (UNFCCC) and 
the Kyoto Protocol to the UNFCCC. Australia has made an unconditional commitment through the 
international Copenhagen Accord to reduce greenhouse gas emissions to 5 per cent below 2000 levels 
by the year 2020. Despite this, Australia‟s greenhouse gas emissions are projected to increase 
significantly to 24 per cent above 2000 levels by the year 2020.
2
  
 
To meet Australia‟s international commitments, strong regulatory action to reduce or mitigate 
greenhouse gas emissions is imperative. Australia is an emissions intensive nation and significant 
emissions are caused by its mining and resources sector. To reduce these emissions, current regulatory 
approaches to the extraction and exploitation of coal and coal seam gas must be revisited.  
 
Statutes in all jurisdictions provide for the grant by the Crown of leases or licences to authorise the 
holder to extract coal or coal seam gas on a large scale and to establish infrastructure such as access 
                                                          
1 Sharon Christensen, Gadens Professor of Property Law, Queensland University of Technology; Dr Nicola Durrant, Lecturer/Vice 
Chancellor‟s Post-Doctorate Research Fellow, Queensland University of Technology; Associate Professor Pamela O'Connor, Monash 
University; Angela Phillips, Senior Research Associate, Queensland University of Technology. The authors acknowledge receipt of funding 
from the Australian Research Council, Discovery Project 1094061. 
2 Department of Climate Change and Energy Efficiency, Australia’s Emissions Projections 2010 (Commonwealth of Australia, 2010) p 1. 
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roads and dams. Since the nomenclature varies,
3
 we use the generic term “mining tenement” to 
include all such mining titles, including those issued under petroleum legislation for the extraction of 
coal seam gas. Some of the statutes require consideration of environmental impacts in the decision-
making process that leads to the grant of a mining tenement under mining legislation, and authorise 
the imposition of conditions. Most jurisdictions require authorisation of mining activities by an 
environmental or planning permit issued under separate environmental and planning legislation, 
which requirements management and monitoring of identified environmental impacts.  
 
In this article we examine the adequacy of Australia‟s legislative mechanisms to reduce or mitigate 
greenhouse gas emissions in coal mining activities, in the context of international concerns about 
responses to climate change and the overarching goal of environmentally sustainable development.  
 
We are concerned with “upstream” emissions from mining activities (the mining and transport of coal 
and coal seam gas and any associated activities), not “downstream” emissions caused by the burning 
of coal at power stations.
4
 We analyse the effectiveness of four distinct regulatory mechanisms in the 
process for the grant of mining authorisations. First, in relation to the grant of environmental and 
planning permits for mining activities, we consider the procedural requirements for environmental 
impact statements, the provisions relating to the consideration of environmental impacts caused by 
greenhouse gas emissions, and the scope of the power to impose conditions on the grant of the permit. 
Secondly, we examine the extent to which mining statutes facilitate control of the environmental 
impacts of mining by making them a relevant consideration in the grant of mining tenements, by 
authorising the decision-maker to impose conditions on a tenement, and by requiring a mining 
management plan. Thirdly, we consider the role of statutory environmental offences in controlling 
environmental harm from coal mining activities.  
 
In this article we seek to explain why these four regulatory mechanisms have failed to achieve 
significant reduction or mitigation of greenhouse gas emissions from coal mining activities. We 
propose reforms to the decision-making process for the authorisation of coal mining activities through 
the imposition of specific duties upon decision-makers and holders of mining tenements. We suggest 
that these reforms are needed regardless of any proposed carbon tax or emissions trading scheme to 
address greenhouse gas emissions at a national level.  
 
 
                                                          
3 Eg, mining lease (ACT, NSW, Qld, SA, Tas and WA), mining licence (Vic) and mineral lease, (NT).  
4 As many coal and coal seam gas products are exported, downstream emissions may occur in a jurisdiction outside of Australia. Holding the 
Australian mining industry legally responsible for these emissions is not in accordance with the current principles of the international 
climate change framework: Durrant N, Legal Responses to Climate Change (The Federation Press, 2010) p 24.  
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2. The Climate Change Context 
 
Coal mining activities in Australia occur within a national and international context. One notable 
aspect of this context is the global challenge of climate change. It is widely acknowledged that climate 
change is occurring, primarily due to large-scale anthropogenic greenhouse gas emissions.
5
 
Internationally, the Intergovernmental Panel on Climate Change has increased scientific certainty 
surrounding the threat of climate change and has stated that the warming of the climate system is 
“unequivocal”.6 At a national level in Australia, it has been stated that climate change is undoubtedly 
a threat to Australia‟s environment.7 
 
a. Australia’s international obligations to reduce greenhouse gas emissions 
 
Since 1992, there have been a number of international agreements designed to avoid or mitigate 
adverse climate change. The UNFCCC was agreed in 1992 and is binding upon more than 190 nation 
states.
8
 The UNFCCC‟s fundamental goal is to achieve the stabilisation of greenhouse gas 
concentrations in the atmosphere at a level that would prevent dangerous anthropogenic interference 
with the climate system.
9
 
 
The Preamble to the UNFCCC specifically acknowledges that human activities have substantially 
increased atmospheric concentrations of greenhouse gases and that the largest share of historical 
emissions has originated in developed countries.
10
 The UNFCCC promotes a precautionary approach 
to minimise the causes of climate change and mitigate its adverse effects, and the use of cost-effective 
measures to achieve global benefits at the lowest possible cost.
11
 Furthermore, it clearly states that the 
parties should take steps to promote sustainable development.
12
 Specific obligations are also placed 
upon developed countries listed in Annex I to the UNFCCC, including Australia.  
                                                          
5 Garnaut R, The Garnaut Climate Change Review: Final Report (Cambridge University Press, 2008) at xxxv and 183.  
6 Intergovernmental Panel on Climate Change, Climate Change 2007: The Physical Science Basis. Contribution of Working Group I to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press, 2007) “Summary for Policy-
Makers”, p 5.  
7 Australian State of the Environment Committee, Australia State of the Environment 2006: Independent Report to the Australian 
Government Minister for the Environment and Heritage, Canberra (Commonwealth of Australia, 2006) at 19. 
8 United Nations Climate Change Secretariat, “Status of Ratification of the Convention”, 
http://unfccc.int/essential_background/convention/status_of_ratification/items/2631.php viewed 11 April 2011.  
9 United Nations Framework Convention on Climate Change, opened for signature 9 May 1992, 31 ILM 849 (entered into force on 21 
March 1994) (UNFCCC) Art 2. 
10 UNFCCC, n 9 at Preamble. 
11 UNFCCC, n 9 at Art 3(3). 
12 UNFCCC, n 9 at Art 3(4). 
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These countries are required to: 
 adopt national policies and take corresponding measures for the mitigation of climate change
 by limiting their anthropogenic emissions of greenhouse gases;
13
 and 
 identify and periodically review policies and practices that encourage activities that lead to
 greater levels of emissions of greenhouse gases.
14
  
 
Australia ratified the UNFCCC
15
 and therefore has a binding international obligation to adopt policies 
and take measures to limit greenhouse gas emissions and to review policies and practices that 
encourage activities which may lead to greater levels of greenhouse gas emissions.  
 
Subsequent international negotiations resulted in the adoption of the Kyoto Protocol to the UNFCCC 
in 1997. The Kyoto Protocol sets out binding emissions reduction targets for each Annex I country, 
including Australia.
16
 Australia ratified the Kyoto Protocol in 2007 and became bound to comply with 
its provisions from 11 March 2008 onwards.
17
 Under the Kyoto Protocol, Australia has an obligation 
to reduce its national greenhouse gas emissions to 108 per cent of 1990 levels by 2012.
18
 In achieving 
its emissions reduction target and promoting sustainable development, Australia is also required to 
implement and/or further elaborate policies and measures in accordance with its national 
circumstances.
19
 This would include the implementation of appropriate reforms and measures within 
relevant sectors to limit or reduce Australia‟s greenhouse gas emissions.20  
 
i. Post-2012 developments: Copenhagen and Cancun  
 
Parties to the UNFCCC and the Kyoto Protocol are currently negotiating amendments to these 
agreements to impose post-2012 commitments on both developed and developing nations. Although 
the precise form and content of those agreements are not yet settled, the 15th and 16th sessions of the 
Conference of the Parties (COP) to the UNFCCC, have made progress towards this goal through the 
Copenhagen Accord and the Cancun Agreement. Both agreements contain the challenging aim of 
                                                          
13 UNFCCC, n 9 at Art 4(2)(a). This obligation is also enshrined in the Kyoto Protocol to the United Nations Framework Convention on 
Climate Change, opened for signature 11 December 1997, 37 ILM 22 (entered into force on 16 February 2005) (Kyoto Protocol) at Arts 
2(1) and 10. 
14 UNFCCC, n 9 at Art 4(2)(e). See also Durrant, n 4, p 202. 
15 United Nations Climate Change Secretariat, n 8. 
16 Kyoto Protocol, n 13 at Art 3(1). 
17 United Nations Climate Change Secretariat, n 8. 
18 Kyoto Protocol, n 13 at Art 3(1). 
19 Kyoto Protocol, n 13 at Art (2)(1)(a). 
20 Kyoto Protocol, n 13 at Art 2(1)(a)(vi). For a comprehensive overview of the UNFCCC and the Kyoto Protocol see Durrant, n 4 at Ch 4.  
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reducing atmospheric concentrations of greenhouse gas emissions to a level that will hold the increase 
in global average surface temperatures to no more than 2 degrees above pre-industrial levels.
21
 
 
The Copenhagen Accord does not yet form an official legal document under the UNFCCC and is not 
binding on the parties. However, it was noted by the COP at its 15th session and negotiations are 
continuing.
22
 Appendix I of the Copenhagen Accord sets out quantified economy-wide emissions 
reduction targets for 2020 for each Annex I country.
23
 In it, Australia has unconditionally agreed to 
reduce its greenhouse gas emissions by at least 5 per cent below 2000 levels by 2020. Whether 
Australia will implement stronger emissions reduction targets depends on the strength of a global 
agreement beyond 2012.
24
 In any event, Australia‟s 5 per cent reduction will require significant 
changes to its business as usual emissions, including those attributable to the growing Australian 
resources sector. 
 
b. Climate change and the concept of ecologically sustainable development 
 
Australia‟s international duty to reduce greenhouse gas emissions is only one aspect of the overall 
context of climate change. Climate change is also relevant to the overarching legal concept of 
ecologically sustainable development (ESD).
25
 ESD is defined as “development which aims to meet 
the needs of Australians today, while conserving our ecosystems for the benefit of future 
generations”,26 and encompasses a number of guiding principles.27 
                                                          
21 Conference of the Parties, United Nations Framework Convention on Climate Change, Report of the Conference of the Parties on its 
Fifteenth Session, Held in Copenhagen from 7 to 19 December 2009 – Addendum – Part 2: Action Taken by the Conference of the Parties at 
Its Fifteenth Session, FCCC/CP/2009/11/Add.1 (30 March 2010) at Decision 2/CP.15, Art 2; Conference of the Parties, United Nations 
Framework Convention on Climate Change, Report of the Conference of the Parties on its Sixteenth Session, Held in Cancun from 29 
November to 10 December 2010 – Addendum – Part 2: Action Taken by the Conference of the Parties at Its Sixteenth Session, 
FCCC/CP/2010/7/Add.1 (15 March 2011) at Art 4.  
22 Conference of the Parties, United Nations Framework Convention on Climate Change, n 21 at Decision 2/CP.15. 
23 Conference of the Parties, United Nations Framework Convention on Climate Change, n 21 at Decision 2/CP.15, Appendix I. These 
targets are not binding despite that fact that the Cancun Agreement “takes note of” them. Conference of the Parties, United Nations 
Framework Convention on Climate Change, n 21 at Art 36.  
24 Australia‟s conditional targets are: (1) a reduction of emissions by up to 15% below 2000 levels by 2020 if there is a global agreement 
which falls short of securing atmospheric stabilisation at 450 ppm CO2-eq and under which major developing economies commit to 
substantially restrain emissions and advanced economies take on commitments comparable to Australia's; and (2) a reduction of emissions 
by 25% below 2000 levels by 2020 if there is a global agreement capable of stabilising levels of greenhouse gases in the atmosphere at 450 
ppm CO2-eq or lower. Conference of the Parties, United Nations Framework Convention on Climate Change, n 21 at Decision 2/CP.15, 
Appendix I. 
25 First recognised internationally in the United Nations World Commission on Environment and Development, Our Common Future 
(Oxford University Press, 1987) (Bruntlandt Report) at Ch 2 and Report of the United Nations Conference on Environment and 
Development, AlCONF.l5/26/Rev.l Vol I (12 August 1992) (Rio Declaration on Environment and Development) at Annex 1, Principles 3 
and 4. 
26 Ecologically Sustainable Development Steering Committee, National Strategy for Ecologically Sustainable Development 
(Commonwealth of Australia, December 1992) at Pt 1. 
27 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. 
6 
 
The concept of ESD is not static and continues to evolve as new and significant environmental issues 
arise. Climate change resulting from large-scale anthropogenic greenhouse gas emissions is an 
excellent example of a new and significant environmental issue. The effects of climate change pose a 
threat of serious or irreversible environmental harm. In Australia, these effects are likely to include 
increased average temperatures, increased ocean temperatures, sea level rises, increased frequency of 
drought, decline in agricultural production, potential destruction of coral reefs, reduction in water 
availability, increased magnitude of storm events, and decline in biodiversity including heightened 
extinction rates.
28
  
 
In accordance with one of the principles of ESD, the precautionary principle,
29
 a lack of full scientific 
certainty regarding environmental harm should not be used as a reason for postponing measures to 
prevent this harm.
30
 The effects of climate change will reach far beyond society‟s current generation, 
which raises the ESD principle of intergenerational equity.
31
 Furthermore, the global dimension of 
climate change, and the threat it poses to endangered species and to the cohesive functioning of 
ecosystems, will activate other principles of ESD.
32
  
 
Overall, climate change caused by anthropogenic greenhouse gas emissions is an environmental issue 
which may prevent current ecosystems from being preserved for the benefit of future generations. The 
implementation of the principles of ESD within Australia‟s legal system therefore, requires that the 
issue of climate change be addressed through the reduction or mitigation of greenhouse gas emissions. 
 
 
 
 
 
                                                          
28 Garnaut, n 5 at Ch 6: Climate Change Impacts on Australia. As informed by numerous scientific reports including: Commonwealth 
Scientific and Industrial Research Organisation and Bureau of Meteorology, Climate Change in Australia: Technical Report 2007 (CSIRO, 
2007); Intergovernmental Panel on Climate Change, Climate Change 2007: Impacts, Adaptation and Vulnerability. Contribution of Working 
Group II to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change (Cambridge University Press, 2007); Pittock 
B (ed), Climate Change: An Australian Guide to the Science and Potential Impacts (Australian Greenhouse Office, 2003); PMSEIC (Prime 
Minister‟s Science, Engineering and Innovation Council) Independent Working Group 2007, Climate Change in Australia: Regional 
Impacts and Adaptation – Managing the Risk for Australia (Commonwealth of Australia, 2007); Jones R and Preston B, Climate Change 
Impacts on Australia and the Benefits of Early Action to Reduce Global Greenhouse Gas Emissions (CSIRO, 2006). For further discussion 
of the impacts of climate change on Australia see Durrant, n 4 at Ch 2. 
29 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. 
30 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. 
31 The principle of intergenerational equity states that the present generation should ensure that the health, diversity and productivity of the 
environment is maintained or enhanced for the benefit of future generations: Australian Government, Intergovernmental Agreement on the 
Environment (1 May 1992) at 3.5.2. 
32 These being: (a) the global dimension of environmental impacts of actions and policies should be recognised and considered: Ecologically 
Sustainable Development Steering Committee, n 26 at Pt 1; and (b) conservation of biological diversity and ecological integrity: Australian 
Government, n 31 at 3.5.3. 
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c. The climate change challenge for Australia 
 
Australia has made commitments to reduce greenhouse gas emissions
33
 and to implement the 
principles of ESD.
34
 Regulatory action to facilitate the reduction or mitigation of greenhouse gas 
emissions will be necessary to fulfil these commitments. An examination of current emissions 
projections demonstrates the sizeable challenge that lies ahead for the Australian government. 
 
Australia‟s international emissions reduction commitments for 2020 are in stark contrast to projected 
greenhouse gas emissions for 2020. Australia has committed to an unconditional reduction of 
greenhouse gas emissions by 5 per cent below 2000 levels by 2020.
35 
In addition to this, the current 
Australian Government has adopted a long-term domestic target to reduce carbon pollution by 80 per 
cent compared with 2000 levels by 2050.
36
 
 
Figures released by the Commonwealth Department of Climate Change on 9 February 2011, show 
that in the absence of further policy action, greenhouse gas emissions are projected to increase to 24 
per cent above 2000 levels by 2020.
37
 This growth is primarily the result of strong demand for 
Australia‟s energy exports, in particular, coal and liquefied natural gas.38 Although fugitive 
emissions
39
 currently account for only 7 per cent of Australia‟s total greenhouse gas emissions,40 they 
are projected to increase by 97 per cent above 2000 levels by the year 2020.
41
 It is important to note 
that these projections take into account the current policies of the Commonwealth Government aimed 
at reducing emissions.
42
 These statistics demonstrate that unless strong regulatory action is taken, 
Australia‟s greenhouse gas emissions will continue to grow.  
                                                          
33 UNFCCC, n 9 at Art 4(2)(a); Kyoto Protocol, n 13 at Arts 2(1), 3(1) and 10; Conference of the Parties, United Nations Framework 
Convention on Climate Change, n 21 at Decision 2/CP.15, Appendix I. 
34 Report of the United Nations Conference on Environment and Development, n 25 at Annex 1, Principles 3 and 4; Australian Government, 
n 31 at Pt 3; Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. 
35 Conference of the Parties, United Nations Framework Convention on Climate Change, n 21 at Decision 2/CP.15, Appendix I. 
36 Australian Government, Securing a Clean Energy Future (Commonwealth of Australia, 2011) at 15,  
http://www.cleanenergyfuture.gov.au/wp-content/uploads/2011/07/Consolidated-Final.pdf viewed 15 September  2011. 
37 Department of Climate Change and Energy Efficiency, n 2, p 1. 
38 Such as coal seam gas. Department of Climate Change and Energy Efficiency, n 2, p 1. 
39 Emissions associated with the production, processing, transport, storage, transmission and distribution of fossil fuels such as black coal, 
oil and natural gas. Emissions from decommissioned (“abandoned”) underground coal mines are also included: Department of Climate 
Change and Energy Efficiency, n 2, p 15.  
40 Department of Climate Change and Energy Efficiency, n 2, p 15 (as at 2009). 
41 Department of Climate Change and Energy Efficiency, n 2, p 6. 
42 The proposed carbon pricing mechanism is not factored into these predictions. Garnaut R, “Emissions Trends and Implications for 
Climate Change Mitigation” (speech delivered at Australian Agricultural and Resource Economics Society 2011 Conference, Crown 
Conference Centre, Melbourne, 11 February 2011). 
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In light of Australia‟s commitments to reduce emissions and implement ESD, further action may be 
necessary to effectively regulate greenhouse gas emissions.
43
 It has been stated that Australia has a 
larger interest in achieving effective global mitigation of climate change than any other developed 
country and the Government‟s independent advisor, Professor Ross Garnaut, has warned that 
Australia should play a proportionate part in achieving significant reductions in global greenhouse gas 
emissions.
44
 Ideally, Australia should take steps at a national level to reduce or mitigate greenhouse 
gas emissions. This would include the reduction or mitigation of greenhouse gas emissions from the 
Australian coal mining sector. 
 
3. Current Approach to Regulation of Mining Activities 
 
Before examining suggestions for regulatory reform, it is important to understand the current 
regulatory framework in which approvals for the extraction of coal and coal seam gas are given. The 
regulatory framework is premised on two key concepts. First, that the ownership of coal and coal 
seam gas resides with the States and secondly, the State is entitled to grant private entities the right to 
extract coal and coal seam gas, after which ownership passes to the holder of the mining tenement. An 
evaluation of the regulatory framework must therefore begin by identifying the nature and extent of 
the rights of the owners of coal and coal seam gas, and the rights conferred by mining tenements. 
 
a. Ownership of coal and coal products 
 
The ownership of underground coal and coal seam gas in Australia has undergone various changes 
since European settlement. Upon settlement and acquisition of legal sovereignty, the Crown acquired 
“radical” (or “ultimate” or “final”) title.45 In relation to real property, radical title refers to ultimate 
ownership rights over land as vested in the Commonwealth. Under English legal theory, the ultimate 
ownership of all land over which the Crown has assumed sovereignty is vested in the Crown, with the 
maximum ownership that a person can have in land being a fee simple estate in the land.
46
 
 
                                                          
43 See Durrant, n 4 at Ch 8 for an overview of Australian regulation of greenhouse gas emissions to date. 
44 Garnaut R, The Garnaut Climate Change Review: Update Paper 2 – Progress Towards Effective Global Action on Climate Change 
(Commonwealth of Australia, 2011) p 5. Australia is uniquely positioned as a country of climate extremes, in a geographic location which is 
at risk from shifts in global climate, and in the vicinity of vulnerable developing countries. 
45 Mabo (No 2) (1992) 175 CLR 1 at 51 per Brennan J. 
46 Mabo (No 2) (1992) 175 CLR 1. A fee simple estate is for “almost all practical purposes, the equivalent of full ownership of the land” 
(Nullagine Investments Pty Ltd v Western Australian Club Inc (1993) 177 CLR 635 at 656) and confers “the lawful right to exercise over, 
upon, and in respect to, the land, every act of ownership which can enter into the imagination” (Commonwealth v New South Wales (1923) 
33 CLR 1 at 42).  
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The common law maxim cujus est solum ejus est usque ad coelum et ad inferos
47
 states that a 
landowner by virtue of their fee simple estate is entitled to exercise ownership rights in respect of 
airspace and the subsoil. Translated, the maxim means that the holder of a fee simple estate owns the 
airspace from the surface to the heavens and also the subsoil from the surface to the centre of the 
earth, including minerals
48
 down to the centre of the earth.
49
 The surface owner‟s rights extend 
downward to permit the extraction of minerals, and preclude others from interfering with minerals. 
Therefore, at common law the ownership of underground coal and coal seam gas was vested in the 
land owner.
50
  
 
The common law position has been altered by statute in all Australian States and Territories.
51
 Each 
State and Territory has enacted legislation vesting ownership of coal
52
 and coal seam gas
53
 in the 
Crown. Although there are some exceptions to this rule,
54
 generally it is the Crown in right of each 
State and Territory that is entitled to ownership of all underground coal and coal seam gas in 
Australia. This is usually given effect upon the grant of freehold land by a reservation of minerals, 
including coal and coal seam gas, to the State.
55
 As the owner of the coal or coal seam gas the State 
has the right to vest ownership or other rights in third parties. 
 
 
 
                                                          
47 First referenced in a case concerning the contract for the sale of a house in Norwich 1285: Butt P, Land Law (Law Book Co Ltd, Sydney, 
6th ed, 2009) p 9. 
48 Waring v Foden [1932] 1 Ch 276. 
49 Wilkinson v Proud (1843) 11 M & W 33. 
50 However this common law maxim has been the subject of significant judicial modification and academic analysis: for a recent summary 
see Griggs L, “Cujus est solum: An Unfortunate Scrap of Latin, Doctrine in Disarray or a Brocard of Relevance? Its Applicability to the 
Subterranean and the United Kingdom Supreme Court Decision in Star Energy v Bocardo” (2011) 19 APLJ 155.  
51 The date from which the reservation of minerals applies is different in each State depending upon the date of enactment of the relevant 
statute. Bradbrook A, MacCallum S and Moore A, Australian Real Property Law (The Law Book Company, 4th ed, 2007) p 654. See also 
Cadia Holdings Pty Ltd v State of New South Wales (2010) 269 ALR 204. 
52 Crown Lands Act 1884 (NSW) – now Crown Lands Act 1989 (NSW), s 171 and Coal Acquisition Act 1981 (NSW), s 5; Minerals 
(Acquisition) Ordinance 1953 (NT), s 3; Northern Territory (Self Government) Act 1978 (Cth), s 69(4); Mining on Private Land Act 1909 
(Qld), s 6(1) – now Mineral Resources Act 1989 (Qld), s 8(3); Crown Lands Act 1888 (SA) – now Mining Act 1971 (SA), s 16; Crown 
Lands Act 1976 (Tas), s 16(3), Mineral Resources Development Act 1995 (Tas), s 6; Mines (Amendment) Act 1983 (Vic) – now Mineral 
Resources (Sustainable Development) Act 1990 (Vic), s 9(1); Mining Act 1978 (WA), s 9(1). In the Australian Capital Territory, Crown 
grants prior to 1911 are governed by the NSW legislation as it stood at that time. Ownership of minerals underlying land in the Australian 
Capital Territory vests in the Crown except in respect of land conveyed by Crown grant dated prior to the Crown Lands Act 1884 (NSW) 
where minerals were not exempted by the terms of the Crown grant or the Crown Lands Alienation Act 1861 (NSW). 
53 Crown Lands Act 1976 (Tas), s 16(3), Mineral Resources Development Act 1995 (Tas), s 6; Mines (Amendment) Act 1983 (Vic) – now 
Mineral Resources (Sustainable Development) Act 1990 (Vic), s 9(1); Petroleum Act 1984(NT), s 6(1); Petroleum (Onshore) Act 1991 
(NSW), s 6(1); Petroleum Act 1923 (Qld), s 9; Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 26; Petroleum and Geothermal 
Energy Act 2000 (SA), s 5(1); Petroleum and Geothermal Energy Resources Act 1967 (WA), s 9. 
54 See Aboriginal Land Rights Act 1983 (NSW), s 45(2); Mineral Resources Act 1989 (Qld), s 8(3); Mineral Resources Development Act 
1995 (Tas), s 6(1); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 9(1); Land Act 1898 (WA), s 15. 
55 See for example Crown Lands Act 1989 (NSW), s 171; Crown Lands Act 1992 (NT), s 21; Crown Lands Act 1976 (Tas), s 16(3); Land 
Act 1994 (Qld), s 21; Land Act 1958 (Vic), s 340.  
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b. Transfer of coal and coal seam gas ownership 
 
The Crown is vested with ownership of coal and coal seam gas, which includes the right of alienation. 
Ownership of coal and coal seam gas is transferred from the Crown to the holder of a mining 
tenement, who has a commercial interest in gaining ownership of coal and coal seam gas in order to 
produce electricity and other energy products. Although the wording of legislative provisions differs 
between States, the general principle is that ownership of coal and coal seam gas will pass when: 
 The tenement holder possesses a valid and current mining tenement; and 
 The coal or coal seam gas has been extracted from the earth by the tenement holder. 
 
The first requirement is variously expressed in the statutes as “lawfully mined under the authority of a 
mining lease”,56 “lawfully mined from the land under the mining lease”,57 “lawfully mined”,58 
“lawfully entitled to production”,59 “tenement holder”,60 “production licensee”,61 “produced under this 
Act”62 or ownership will be transferred to the “licence holder” when it is separated from the land “in 
accordance with the licence”.63 Regardless of any variation in wording, a valid and current mining 
tenement is required in all jurisdictions for transfer of ownership of coal and coal seam gas. In South 
Australia, ownership is transferred “upon payment of royalties” to the Crown.64 It appears that the 
payment of royalties operates as a condition precedent to the transfer of ownership. 
 
The second requirement, that coal or coal seam gas be extracted from the earth, is expressed as 
“mined”,65 “mined from the land”,66 “severed from the land”,67 “separated from the land”,68 
                                                          
56 Mineral Resources Act 1989 (Qld), s 310. 
57 Mining Act 1978 (WA), s 85(2)(b); Bereth v Lehmann [2011] WASC 144 at [38]; Finesky Holdings Pty Ltd v Minister for Transport for 
Western Australia [2001] WASC 87 at [153]. 
58 Mining Act 1992 (NSW), s 11(1); Mining Act 1971 (SA), s 18; King v Der [2010] NSWLEC 1249 at [31]. 
59 Petroleum and Geothermal Energy Act 2000 (SA), s 5(2). 
60 Petroleum and Geothermal Energy Resources Act 1967 (WA), s 11A(1). 
61 Petroleum Act 1984 (NT), s 6(2).  
62 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 28(1)(a). 
63 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 11(1). 
64 Mining Act 1971 (SA), s 18. 
65 Mineral Resources Act 1989 (Qld), s 310; Mining Act 1971 (SA), s 18. 
66 Mining Act 1978 (WA), s 85(2)(b). 
67 Mining Act 1992 (NSW), s 11(1); King v Der [2010] NSWLEC 1249 at [31]; Cadia Holdings Pty Ltd v New South Wales (2010) 269 ALR 
204 at 204. 
68 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 11(1). 
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“production”69 or “recovery”.70 The Australian Capital Territory, Tasmanian and Northern Territory 
regimes are silent on the point at which coal and coal seam gas ownership is transferred.  
 
Once the tenement holder gains ownership of the coal or coal seam gas, they will hold all the 
incidents of private ownership. Ownership rights are generally exercised by the transport and sale of 
the coal and coal seam gas once it is extracted, and associated actions. The extraction and 
transportation of coal, as authorised by a mining tenement are activities that produce greenhouse gas 
emissions and therefore, the conditions or restrictions imposed on these activities under the mining 
tenement are significant.  
 
c. Rights conferred under a mining tenement  
 
Specifically, a mining tenement will confer rights to mine coal
71
 or to extract coal seam gas.
72
 These 
activities must not be conducted except in accordance with a valid and current mining tenement.
73
 
A mining tenement also authorises activities which are incidental or ancillary to the purposes of coal 
mining or coal seam gas extraction.
74
 These incidental activities may involve exploring, prospecting 
or testing for minerals.
75
 The construction, operation and maintenance of works, buildings, and plants 
may also be authorised.
76
 In South Australia, rights to use and sell the extracted minerals are also 
expressly conferred by a mining tenement.
77
 
 
                                                          
69 Petroleum Act 1984 (NT), s 6(2); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 28(1); Petroleum and Geothermal Energy 
Act 2000 (SA), s 5(2). The Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 15(1) defines production as “recovered or released 
to the ground level from a natural underground reservoir”. 
70 Petroleum and Geothermal Energy Resources Act 1967 (WA), s 11A(1).  
71 Mining Act 1992 (NSW), s 73(1)(a); Mineral Titles Act 2010 (NT), s 40(1)(b)(i); Mineral Resources Act 1989 (Qld), s 234; Mining Act 
1971 (SA), s 39(a); Mineral Resources Development Act 1995 (Tas), s 84(1)(a); Mineral Resources (Sustainable Development) Act 1990 
(Vic), s 42(4)(d); Mining Act 1978 (WA), s 85(1)(a) and (b). 
72 Petroleum (Onshore) Act 1991 (NSW), s 41; Petroleum Act 1984 (NT), s 56; Petroleum Act 1923 (Qld), s 44(b); Petroleum and Gas 
(Production and Safety) Act 2004 (Qld), s 109; Petroleum and Geothermal Energy Act 2000 (SA), s 34; Petroleum and Geothermal Energy 
Resources Act 1967 (WA), s 62. 
73 Mineral Titles Act 2010 (NT), 40(2); Mineral Resources Act 1989 (Qld), ss 235, 318CM and 747; Mineral Resources Development Act 
1995 (Tas), s 69; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 8; Mining Act 1992 (NSW), s 5; Mining Act 1971 (SA), s 
74; Mining Act 1978 (WA), ss 85 and 155; Petroleum Act 1984 (NT), s 105; Petroleum and Geothermal Energy Act 2000 (SA), ss 10(1)(c) 
and 11; Petroleum and Geothermal Energy Resources Act 1967 (WA), s 49(1); Petroleum (Onshore) Act 1991 (NSW), s 7; Planning and 
Development Act 2007 (ACT), s 199; Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 800. 
74 Mining Act 1992 (NSW), s 73(1)(c); Mineral Titles Act 2010 (NT), ss 40(1)(b)(ii) and 44; Mineral Resources Act 1989 (Qld), s 234(1)(b); 
Mineral Resources (Sustainable Development) Act 1990 (Vic), s 14(1); Mining Act 1978 (WA), s 85(1)(d); Petroleum Act 1984 (NT), s 
55(b); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 112; Mining Act 1992 (NSW), s 73(1)(c). 
75 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 109(1)(a); Mineral Titles Act 2010 (NT), s 44(1); Mining Act 1992 (NSW), 
s 73(1)(a). 
76 Petroleum (Onshore) Act 1991 (NSW), s 41; Mining Act 1992 (NSW), s 73(1)(c) and Mining Regulation 2010 (NSW), reg 7; Mineral 
Resources (Sustainable Development) Act 1990 (Vic), s 14(1)(b); Mineral Titles Act 2010 (NT), s 40(1)(b)(ii); Petroleum and Gas 
(Production and Safety) Act 2004 (Qld), s 112(1). 
77 Mining Act 1971 (SA), s 39(b). 
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In many jurisdictions the tenement holder has rights of entry and occupation of land comprised in the 
mining tenement, for any purpose authorised by the tenement.
78
 The tenement holder is generally 
required to give notice to land holders,
79
 and the land holder‟s consent80 and/or a compensation 
agreement
81
 must be in place. Notably, in Queensland a Land Access Code sets out guidelines for 
communications between tenement and land holders, and conditions concerning the conduct of 
authorised activities on private land.
82
 The general principle is that compensation payable to a private 
land holder must cover any loss, damage, hardship or inconvenience resulting from mining 
activities.
83
 Compensation may cover deprivation of possession of land,
84
 damage to the land or 
improvements on it,
85
 severance of the land,
86
 loss of productivity or profits as a result of mining 
operations,
87
 loss of amenity,
88
 decrease in the market value of land
89
 and various other matters.
90
 
                                                          
78 Mineral Resources Act 1989 (Qld), s 235(1)(a); Petroleum and Geothermal Energy Resources Act 1967 (WA), s 62(1); Mining Act 1978 
(WA), s 85(2)(a); Mining Act 1971 (SA), s 57(1); Petroleum and Geothermal Energy Act 2000 (SA), s 60; Mineral Resources Development 
Act 1995 (Tas), s 84(1); Mining Act 1992 (NSW), s 73(2); Mineral Titles Act 2010 (NT), s 80(1). Compensation provisions for private land 
holders in the Northern Territory and Victoria indicate that tenements holders will have rights of access to land: Mineral Resources 
(Sustainable Development) Act 1990 (Vic), Pt 8 and Petroleum Act 1984 (NT), ss 81 and 82. 
79 Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 495, 496 and 513; Mining Regulations 1981 (WA), reg 101A(2)-(4); 
Mining Act 1971 (SA), ss 58(c) and 58A; Petroleum and Geothermal Energy Act 2000 (SA), s 61; Petroleum Act 1984 (NT), s 81(2). 
80 Petroleum and Geothermal Energy Resources Act 1967 (WA), s 16; Mining Act 1971 (SA), s 58(a). 
81 Mineral Resources Act 1989 (Qld), s 279; Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 500 and 532(1) and see further 
Ch 5 Pt 5 of the Act for compensation and access provisions; Petroleum and Geothermal Energy Resources Act 1967 (WA), s 20(1); 
Mineral Resources Development Act 1995 (Tas), s 84(1)(c); Mining Act 1978 (WA), s 35(1). 
82 Queensland Government Department of Employment, Economic Development and Innovation, Land Access Code (November 2010) at 3. 
It is a condition of a petroleum authority, an exploration permit and a mineral development licence that the tenement holder must comply 
with the mandatory provisions of the Land Access Code: Mineral Resources Act 1989 (Qld), ss 141(1)(aa)(i) and 194(1)(aa)(i); Petroleum 
and Gas (Production and Safety) Act 2004 (Qld), s 555(a).  
83 Mineral Resources Act 1989 (Qld), s 281; Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 532(1); Mining Act 1971 (SA), s 
61(1); Mineral Resources (Sustainable Development) Act 1990 (Vic), ss 85 and 85A; Mineral Resources Development Act 1995 (Tas), s 
144(1); Mining Act 1978 (WA), s 123(2); Mining Act 1992 (NSW), s 265; Petroleum (Onshore) Act 1991 (NSW), s 107(1); Mineral Titles 
Act 2010 (NT), s 107(1). 
84 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 532(4); Petroleum and Geothermal Energy Resources Act 1967 (WA), s 
17(2); Petroleum and Geothermal Energy Act 2000 (SA), s 63(2); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 85(1); 
Mining Act 1978 (WA), s 123(4); Petroleum Act 1984 (NT), s 81(1). 
85 Petroleum and Geothermal Energy Resources Act 1967 (WA), s 17(2); Mining Act 1971 (SA), s 61(2); Petroleum and Geothermal Energy 
Act 2000 (SA), s 63(2); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 85(1); Mining Act 1978 (WA), s 123(4); Petroleum 
Act 1984 (NT), s 81(1); Mineral Titles Act 2010 (NT), s 107(1). 
86 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 532(4); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 
85(1); Mining Act 1978 (WA), s 123(4). 
87 Mining Act 1971 (SA), s 61(2); Petroleum and Geothermal Energy Act 2000 (SA), s 63(2); Mineral Resources (Sustainable Development) 
Act 1990 (Vic), s 85(1). 
88 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 85(1). 
89 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 532(4). 
90 For example in Queensland accounting, legal or valuation costs the claimant necessarily and reasonably incurs to negotiate or prepare a 
conduct and compensation agreement: Petroleum and Gas (Safety and Production) Act 2004 (Qld), s 532(4). 
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In addition to these rights, a tenement holder may transfer, sublease, mortgage or assign the mining 
tenement.
91
 Generally these dealings require Ministerial approval.
92
 Overall, mining tenements in all 
Australian jurisdictions confer significant and commercially valuable rights. 
 
d. Outline of regulatory approach to approval of coal mining activities 
 
The right of a private entity to extract coal or coal seam gas, owned by the State, is governed by the 
terms of the mining tenement and any environmental or planning authorisation. Over the years, 
regulation has become more complex, and most State mining legislation currently deals with matters 
such as management of mining activities, a wide range of conditions that may be imposed on mining 
tenements and duties that apply to tenement holders. Environmental impacts are usually dealt with by 
requiring an environmental or planning authorisation issued under separate environmental and 
planning legislation, which requires management and monitoring of identified environmental impacts. 
In some States and Territories, coal seam gas is included as a “mineral” and regulated under the 
relevant mining statute,
93
 while in others it is included as “petroleum” and regulated under the 
relevant petroleum statute.
94
 Regardless of these differences, in all Australian jurisdictions the 
statutory provisions for regulation of coal seam gas extraction are substantially similar to the 
provisions for regulation of coal mining.  
 
i. The process of gaining a mining tenement 
First, an application must be made for a mining tenement. Depending on the State or Territory,
95
 this 
application may be made by any person
96
 or the holder of a preliminary mining title such as an 
exploration permit.
97
 For example, in Queensland it is only the holder of a prospecting permit, 
                                                          
91 Mineral Titles Act 2010 (NT), s 122; Mining Act 1992  (NSW), ss 83A (sublease) and 120 (transfer); Mineral Resources Act 1989 (Qld), s 
300(1); Mining Act 1971 (SA), s 83; Mineral Resources Development Act 1995 (Tas), ss 89 (sublease) and 93(1) (transfer); Mineral 
Resources (Sustainable Development) Act 1990 (Vic), s 33(2) (transfer only); Mining Act 1978 (WA), ss 119 and 119A (transferred and 
mortgaged only); Petroleum Act 1984 (NT), s 93(1); Petroleum and Gas (Safety and Production) Act 2004 (Qld), ss 568 and 570. 
92 Mineral Titles Act 2010 (NT), s 123 (however mortgage of MT does not require Ministerial approval – s 125); Mining Act 1992 (NSW), s 
120; Mineral Resources Act 1989 (Qld), s 276(1)(e); Mining Act 1971 (SA), s 83; Mineral Resources Development Act 1995 (Tas), ss 91 and 
95; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 33(2); Mining Act 1978 (WA), s 82(1)(d); Petroluem Act (NT), s 93(1); 
Petroleum and Gas (Safety and Production) Act 2004 (Qld), s 570 and Ch 5, Pt 8, Div 2.  
93 Mineral Resources Development Act 1995 (Tas), s 3; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 4. 
94 Petroleum and Geothermal Energy Act 2000 (SA), s 4; Petroleum and Geothermal Energy Resources Act 1967 (WA), s 5; Petroleum and 
Gas (Production and Safety) Act 2004 (Qld), s 10; Petroleum Act 1984 (NT), s 5; Petroleum (Onshore) Act 1991 (NSW), s 3. 
95 For example there is a different application and decision process in South Australia which applies to “mining enterprises of major 
significance to the State economy”: Mining Act 1971 (SA), s 56B and Pt 8A. 
96 Mining Act 1992 (NSW), s 51(1); Mining Act 1978 (WA), s 71; Mineral Resources Development Act 1995 (Tas), s 70(1); Mineral 
Resources (Sustainable Development) Act 1990 (Vic), s 15(1); Mineral Titles Act 2010 (NT), s 41(1); Planning and Development Act 2007 
(ACT), s 113(1).  
97 Petroleum (Onshore) Act 1991 (NSW), ss 11 and 42(1); Petroleum and Geothermal Energy Resources Act 1967 (WA), s 50(1); Mineral 
Resources Act 1989 (Qld), s 232(1); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 117(1); Mining Act 1971 (SA), s 34(1); 
Petroleum Act 1984 (NT), s 44; Petroleum and Geothermal Energy Act 2000 (SA), s 35(1)(b). “Preliminary mining tenement” is a term used 
in this article to refer to a preliminary title to a mining tenement, such as an exploration permit or retention licence.  
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exploration permit or mineral development licence over land that can apply for a mining lease over 
that land.
98
  
 
Public notice of applications for mining tenements must be given, generally in the form of a 
newspaper advertisement.
99
 Notice may also need to be provided to any relevant owners or occupiers 
of land.
100
 Once public notice of the application for a mining tenement has been given, any person 
may make an objection or submission regarding the grant of the mining tenement.
101
 In Tasmania, the 
right to object is restricted to a person who holds an estate or interest in the area of land in respect of 
which a mining lease is sought.
102
  
 
The procedure for mining lease applications in Western Australian is slightly different. The Mining 
Warden must check whether the application complies with the Mining Act 1978, and recommend 
approval if it does without examining the merits of the application.
103
 If any objections to the grant of 
the mining lease are made, the Mining Warden must hear the application and objections in open 
court.
104
 After this hearing the Mining Warden must forward to the Minister relevant documents and a 
report recommending grant or refusal of the mining lease.
105
 
 
In other jurisdictions, once the public notification and objection period processes are completed, the 
decision-maker
106
 may grant or refuse the application for a mining tenement having regard to statutory 
criteria.
107
 There may be certain pre-requisites to the grant of a mining tenement. For example, the 
                                                          
98 Mineral Resources Act 1989 (Qld), s 232(1). 
99 Planning and Development Act 2007 (ACT), ss 152, 153 and 155; Mineral Resources Act 1989 (Qld), ss 252A and 252B; Mining Act 
1992 (NSW), ss 51A, 63(4) and Sch 1, Pt 2; Petroleum (Onshore) Act 1991 (NSW), s 43; Mining Act 1971 (SA), s 35A; Mineral Resources 
(Sustainable Development) Act 1990 (Vic), s 15(5) and Mineral Resources Development Regulations 2002 (Vic), reg 16 and Sch 8; Mining 
Regulations 1981 (WA), reg 64(5); Mineral Titles Act 2010 (NT), s 71. 
100 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 15(5) and Mineral Resources Development Regulations 2002, reg 16, 
Sch 8; Mining Act 1978 (WA), ss 31 and 74(3); Mineral Titles Act 2010 (NT), s 66(2). 
101 Mining Act 1978 (WA), s 75(1); Planning and Development Act 2007 (ACT), s 156; Mineral Resources (Sustainable Development) Act 
1990 (Vic), s 24(1); Mineral Resources Act 1989 (Qld), s 260; Mining Act 1992 (NSW), ss 9, 22, 26 and Sch 1; Mineral Titles Act 2010 
(NT), ss 71(3)(d), (e) and 72. 
102 Mineral Resources Development Act 1995 (Tas), s 76(1). 
103 Mining Act 1978 (WA), ss 75(3) and 75(5)(c).  
104 Mining Act 1978 (WA), s 75(4).  
105 Mining Act 1978 (WA), s 75(5). 
106 This may be the Minister, Director or Governor in Council. 
107 Mining Act 1978 (WA), s 75(6); Mining Act 1992 (NSW), s 63(1); Mineral Titles Act 2010 (NT), s 78; Mineral Resources Act 1989 
(Qld), s 234(1); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 25(2); Mining Act 1971 (SA), s 34(1); Mineral Resources 
Development Act 1995 (Tas), s 78(1); Planning and Development Act 2007 (ACT), s 162(1); Petroleum (Onshore) Act 1991 (NSW), s 42(1); 
Petroleum and Geothermal Energy Act 2000 (SA), s 12(1).  
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applicant must provide the decision-maker with all the necessary information,
108
 which may include 
information relating to the likely environmental impact of the coal mining activities.
109
 There may 
need to be a sufficient quantity of minerals to justify mining,
110
 or a reasonable prospect that the land 
could be effectively and efficiently mined.
111
 It is a common requirement that the applicant must have 
complied, or will comply with, the provisions of the relevant Act and conditions of the preceding 
mining tenement.
112
 Furthermore, the applicant must have the necessary financial and technical 
resources to carry out the mining activities,
113
 including any rehabilitation.
114
 
 
Additionally, most jurisdictions provide for mandatory or discretionary considerations that apply to 
the decision to grant or refuse an application for a mining tenement.
115
 The decision-maker may be 
directed to take into account public submissions regarding the grant of the mining tenement,
116
 the 
need to protect natural resources such as flora, fauna and Aboriginal heritage sites,
117
 environmental 
impacts of the mining activities,
118
 and the provisions of any planning scheme.
119
 
 
In the Australian Capital Territory, mining tenements are granted under the Planning and 
Development Act 2007 rather than under separate mining legislation. The decision-maker must 
consider planning matters and the environmental impact statement for the project, if one was 
completed.
120
 In Queensland, when making the decision to grant a mining lease, the Minister must 
take into account whether the proposed mining activities are an appropriate land use and conform to 
                                                          
108 Mineral Titles Act 2010 (NT), s 58(2)(a); Mining Act 1992 (NSW), s 51(4) and (5); Petroleum (Onshore) Act 1991 (NSW), ss 13-15; 
Mineral Resources Act 1989 (Qld), s 245(1); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 118(1)(d)(ii) and (iv); Planning 
and Development Act 2007 (ACT), ss 127 and 139. 
109 Mineral Resources Development Act 1995 (Tas), s 75(3)(f).  
110 Mineral Resources Development Act 1995 (Tas), s 75(3)(a).  
111 Mining Act 1971 (SA), s 35(3). 
112 Mineral Titles Act 2010 (NT), ss 58(2)(b), (c) and 70; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 15(6)(b). 
113 Mineral Resources Development Act 1995 (Tas), s 75(3)(e); Mineral Resources Act 1989 (Qld), ss 271(2)(b) and 269(4)(f); Petroleum 
and Gas (Production and Safety) Act 2004 (Qld), s 121(1)(e)(i); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 15(6)(d). 
114 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 15(6)(d). 
115 Planning and Development Act 2007 (ACT), s 129; Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 121(1); Mineral 
Resources Act 1989 (Qld), s 271(2); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 15(6); Mineral Titles Act 2010 (NT), 
ss 58, 70 and 78; Mining Act 1978 (WA), s 75; Mineral Resources Development Act 1995 (Tas), s 75(3); Petroleum (Onshore) Act 1991 
(NSW), s 42(2); Petroleum Act 1984 (NT), s 47; Petroleum and Geothermal Energy Act 2000 (SA), s 35. 
116 Mining Act 1971 (SA), s 35A; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 25(2).  
117 Petroleum (Onshore) Act 1991 (NSW), s 74(1).  
118 Planning and Development Act 2007 (ACT), s 129 (g); Mining Act 1992 (NSW), s 238(1)(a); Mineral Resources Act 1989 (Qld), ss 
271(2)(b) and 269(4)(j). In Tasmania the Minister may only grant an application for a mining lease if the applicant has provided the Director 
with sufficient information relating to the likely impact on the environment: Mineral Resources Development Act 1995 (Tas), s 75(3)(f). 
119 Mining Act 1978 (WA), s 120(1).  
120 Planning and Development Act 2007 (ACT), s 129. Part 8.2 of the Act specifies when an EIS is completed. 
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sound land use management.
121
 The Minister must also consider the public interest and any 
disadvantage that will result to the rights of any existing holders of mining titles.
122
 
 
In some States and Territories there is provision for the automatic granting of a petroleum title where 
certain pre-requisites are satisfied.
123
 Generally these pre-requisites are that the applicant holds an 
antecedent petroleum title,
124
 has complied with the conditions of that title,
125
 petroleum production is 
commercially feasible,
126
 any necessary environmental or planning authorities have been issued,
127
 
and security has been provided for the petroleum title.
128
 
 
ii. Additional authorisations required for coal mining activities 
In addition to a mining tenement, all jurisdictions require the tenement holder to hold a planning or 
environmental authorisation
129
 for coal mining activities.
130
 This planning or environmental 
authorisation generally must be issued before a mining tenement is granted. For example in 
Queensland, a mining tenement cannot be granted until the tenement holder is issued with an 
environmental authority for the mining activities under the Environmental Protection Act 1994.
131
 
Similarly in New South Wales, development consent under the Environmental Planning and 
Assessment Act 1979 must be in place before a mining tenement is granted.
132
 Other jurisdictions 
                                                          
121 Mineral Resources Act 1989 (Qld), ss 269(4)(i), 269(4)(m) and 271(2)(b). 
122 Mineral Resources Act 1989 (Qld), ss 269(4)(h), 269(4)(k) and 271(2)(b). 
123 Petroleum and Geothermal Energy Act 2000 (SA), s 35(1); Petroleum Act 1984 (NT), s 47(1); Petroleum and Geothermal Energy 
Resources Act 1967 (WA), ss 50, 50A and 53; Petroleum (Onshore) Act 1991 (NSW), s 42; Petroleum and Gas (Production and Safety) Act 
2004 (Qld), ss 120(1) and 121(1). 
124 Petroleum Act 1984 (NT), ss 45 and 47(1)(a); Petroleum and Geothermal Energy Act 2000 (SA), s 35(1)(b) and (c); Petroleum and 
Geothermal Energy Resources Act 1967 (WA), ss 50, 50A and 53; Petroleum (Onshore) Act 1991 (NSW), s 42(1); Petroleum and Gas 
(Production and Safety) Act 2004 (Qld), s 117(1).  
125 Petroleum Act 1984 (NT), s 47(1)(b); Petroleum (Onshore) Act 1991 (NSW), s 42(2)(a); Petroleum and Gas (Production and Safety) Act 
2004 (Qld), s 121(1)(c). 
126 Petroleum Act 1984 (NT), ss 29(3)(b), 42(2)(c) and 47(1)(c); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 121(1)(g). 
127 Petroleum (Onshore) Act 1991 (NSW), s 42(2)(b); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 121(1)(f). 
128 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 121(1)(i). 
129 The term “planning or environmental authorisation” is used in this article to refer to the various authorisations issued under planning, 
development and environmental statutes in all jurisdictions. As outlined below at notes 131-136, this term encompasses “development 
consent” (New South Wales), “development approvals” (South Australia, Western Australia, Australian Capital Territory), “development 
permits” (Northern Territory), “planning permits” (Victoria, Tasmania) and “environmental authorities” (Queensland). 
130 Mining Act 1992 (NSW), s 65(2); Petroleum (Onshore) Act 1991 (NSW), ss 62 and 67(2); Mineral Resources (Sustainable Development) 
Act 1990 (Vic), s 42(6) and (7); Mineral Resources Act 1989 (Qld), s 391A(3) and (6); Petroleum and Gas (Production and Safety) Act 2004 
(Qld), s 121(1)(f); Development Act 1993 (SA), ss 32 and 33(1)(a) or ss 46(5)(d) and 48; Planning and Development Act 2005 (WA), s 
162(1); Planning and Environment Act 1987 (Vic), s 47; Environmental Management and Pollution Control Act 1994 (Tas), ss 25 and 25A 
and Land Use Planning and Approvals Act 1993 (Tas), s 57 and Div 2A; Planning and Development Act 2007 (ACT), s 199; Planning Act 
1999(NT), s 44(a), Planning Scheme (NT), cl 2.2. 
131 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 121(1)(f); Mineral Resources Act 1989 (Qld), s 391A(3) and (6). 
132 Mining Act 1992 (NSW), s 65(2); Petroleum (Onshore) Act 1991 (NSW), ss 62 and  67(2). 
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require development approval,
133
 a development permit
134
 or a planning permit
135
 for coal mining 
activities. In the Australian Capital Territory there is no legislation specifically regulating coal mining 
activities, therefore development approval under the Planning and Development Act 2007 is the only 
authorisation required.
136
 
 
In order to gain planning or environmental authorisation, coal mining activities may be required to go 
through the environmental impact assessment (EIA) process,
137
 which is discussed in more detail 
below.
138
 Generally EIA is one step in the process of gaining a planning or environmental 
authorisation.  
 
The above discussion is not exhaustive. There exists a range of other authorisations that tenement 
holders may be required to hold before commencing coal mining activities, such as water licences,
139
 
however, a comprehensive discussion of all necessary authorisations is beyond the scope of this 
article. 
 
iii. Management of activities conducted under a mining tenement 
In most jurisdictions, mining and petroleum legislation requires the provision and approval of a 
management plan for mining activities, including rehabilitation of the land. Throughout Australia 
these are known as a mining management plan,
140
 an access authority,
141
 a work plan or work 
authority,
142
 an approved rehabilitation and environmental management plan,
143
 a mining proposal,
144
 
                                                          
133 Development Act 1993 (SA), ss 32, and 33(1)(a) or ss 46(5)(d) and 48 (the latter provisions will apply when the coal mining activities are 
declared to be a development or a project of major environmental, social or economic importance: s 46(1)); Planning and Development Act 
2005 (WA), s 162(1). 
134 Planning Act 1999 (NT), s 44(a), Planning Scheme (NT), cl 2.2. 
135 Planning and Environment Act 1987 (Vic), s 47; Environmental Management and Pollution Control Act 1994 (Tas), ss 25 and 25A and 
Land Use Planning and Approvals Act 1993 (Tas), s 57, Div 2A (depending whether mining activity is classified as a “project of regional 
significance”, s 60C(1)). Mining may also be classified as a Level 3 activity and require integrated assessment (Environmental Management 
and Pollution Control Act 1994 (Tas), s 26).  
136 Planning and Development Act 2007 (ACT), s 199. 
137 Environment Effects Act 1978 (Vic), ss 8, 8A, 8B and 8C; Development Act 1993 (SA), s 75(4) and Pt 4, Div 2, Subdiv 1; Environmental 
Protection Act 1986 (WA), Pt IV; Environmental Assessment Act (NT) and Environmental Assessment Administrative Procedures (NT), cl 
8; Environmental Management and Pollution Control Act 1994 (Tas), Pts 3 and 5; Environmental Protection Act 1994 (Qld), Ch 3 and s 
162; Planning and Development Act 2007 (ACT), Ch 8; Environment Protection and Biodiversity Conservation Act 1999 (Cth), Ch 4, Pt 8; 
Environmental Planning and Assessment Act 1979 (NSW), s 78A(8A).  
138 At the section titled “The environmental impact assessment process for the grant of a planning or environmental authorisation for mining 
activities”. 
139 For example in Queensland the Mineral Resources Act 1989 requires the tenement holder to possess a water licence to divert or 
appropriate water for mining activities: s 235(3). 
140 Mining Management Act (NT), s 35(3). 
141 Petroleum Act 1984 (NT), s 57A. 
142 Mineral Resources (Sustainable Development) Act 1990 (Vic), ss 39 and 42. 
143 Mining Act 1992 (NSW), s 246H.  
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a work program
145
 or a development plan.
146
 A mining management plan is the primary mechanism 
for regulating coal mining activities, their environmental impacts and rehabilitation of land. This 
mechanism works in conjunction with the conditions that are imposed upon a mining tenement.  
 
Commonly, the management plan must be lodged with the application for the mining tenement,
147
 and 
it is a general rule that coal mining activities cannot commence until a management plan has been 
approved and is in place.
148
 Common features of these documents are a description of the activities to 
be carried out under the mining tenement,
149
 how the activities are to be carried out,
150
 the 
environmental impacts of the mining activities,
151
 details of how these environmental impacts are to 
be addressed,
152
 and a rehabilitation plan for the land.
153
 In Victoria, a community engagement plan is 
also required as part of the work plan.
154  
 
Some States have more stringent requirements for the management of coal mining activities. For 
example, in the South Australian Petroleum and Geothermal Energy Act 2000, there is a focus on 
environmental protection and a statement of environmental objectives must be in place before coal 
seam gas extraction can commence.
155
 For high impact mining activities this statement must be 
prepared in accordance with the relevant South Australian EIA requirements.
156
 In the Northern 
Territory and Victoria, an additional authorisation is required for mining activities in the form of a 
work authority
157
 or a mining authorisation.
158
 In these jurisdictions, the mining management plan or 
                                                                                                                                                                                    
144 Mining Act 1978 (WA), ss 74(1)(ca) and 82A(2). 
145 Petroleum and Geothermal Energy Act 2000 (SA), s 38. 
146 Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 136, 138 and 143. 
147 Mining Act 1978 (WA), s 74(1)(ca); Mining Act 1971 (SA), s 35(1); Mineral Resources Development Act 1995 (Tas), s 75(3)(d).  
148 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 39(1) and (3); Mining Act 1978 (WA), ss 74(1)(ca) and 82A(2). 
149 Mining Act 1971 (SA), s 35(1); Mining Management Act (NT), s 40; Government of Western Australia Department of Mines and 
Petroleum, Mining Environmental Management Guidelines (February 2006) at 12; Petroleum and Gas (Production and Safety) Act 2004 
(Qld), s 138(1). 
150 Mining Act 1992 (NSW) s 246H(1); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 138(1). 
151 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 40(3); Government of Western Australia Department of Mines and 
Petroleum, n 149 at 12 and 19. 
152 Mining Management Act (NT), s 40; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 40(3); Government of Western 
Australia Department of Mines and Petroleum, n 149 at 12 and 19. 
153 Mining Management Act (NT), s 40; Mineral Resources (Sustainable Development) Act 1990 (Vic), s 40(3); Mining Act 1992 (NSW), s 
246H (3)(a); Government of Western Australia Department of Mines and Petroleum, n 149 at 19. 
154 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 40(3). 
155 Petroleum and Geothermal Energy Act 2000 (SA), s 96. 
156 Petroleum and Geothermal Energy Act 2000 (SA), s 99(1)(b); Development Act 1993 (SA), Pt 8. 
157 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 42. 
19 
 
work plan setting out the management of mining activities will form a part of the overall work 
authority or mining authorisation.
159
  
 
In Victoria, a work authority will authorise the tenement holder to carry out the work in accordance 
with the approved work plan,
160
 and will be granted if the tenement holder has an approved work plan, 
entered into a rehabilitation bond, and obtained any necessary consent and insurance.
161
 In the 
Northern Territory, a mining authorisation must set out the mining management system to promote 
environmental protection,
162
 and may include conditions for environmental protection, environmental 
assessment outcomes and reporting.
163
 
 
iv. Conditions that may be imposed on a mining tenement 
Conditions of approval may be imposed upon the grant of a mining tenement in every Australian 
jurisdiction, under the relevant mining legislation.
164
 Some legislation provides for mandatory 
standard conditions,
165
 while other legislation provides examples of discretionary conditions. Overall 
there are a wide range of conditions that can be imposed upon mining tenements. The following 
analysis focuses on common types of conditions.  
 
First, there is generally a mandatory condition for the payment of royalties on any coal or coal seam 
gas mined or extracted under the mining tenement.
166
 There may also be a mandatory condition that 
the tenement holder use the land for purposes authorised by the mining tenement,
167
 or the tenement 
                                                                                                                                                                                    
158 Mining Management Act (NT), s 35(1). 
159 Mining Management Act (NT), s 35(3); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 42(2). 
160 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 42(4)(d).  
161 Inter alia, Mineral Resources (Sustainable Development) Act 1990 (Vic), s 42(2). 
162 Mining Management Act (NT), s 37(3). 
163 Mining Management Act (NT), s 37(3). 
164 Mining Act 1992 (NSW), s 70; Mineral Titles Act 2010 (NT), ss 45 and 85-99; Mineral Resources Act 1989 (Qld), s 276; Mineral 
Resources (Sustainable Development) Act 1990 (Vic), s 26; Mining Act 1978 (WA), ss 71 and 82; Mining Act 1971 (SA), s 34 and Mining 
Regulations 1998 (SA), reg 42; Mineral Resources Development Act 1995 (Tas), s 80; Planning and Development Act 2007 (ACT), s 165; 
Petroleum (Onshore) Act 1991 (NSW), s 23; Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 150-160; Petroleum Act 1984 
(NT), ss 54 and 58; Petroleum and Geothermal Energy Act 2000 (SA), s 38 and Pt 11, Div 3; Petroleum and Geothermal Energy Resources 
Act 1967 (WA), s 66. 
165 Mining Act 1992 (NSW), s 70(1); Mineral Titles Act 2010 (NT), ss 45, 85-99; Mineral Resources Act 1989 (Qld), s 276; Mineral 
Resources (Sustainable Development) Act 1990 (Vic), s 26(4); Mining Act 1978 (WA), s 82; Mining Act 1971 (SA), s 34(3) and Mining 
Regulations 1998 (SA), reg 42; Planning and Development Act 2007 (ACT), s 165(2)(a); Petroleum (Onshore) Act 1991 (NSW), s 23(1)(b) 
and Petroleum (Onshore) Regulation 2007 (NSW), regs 9, 25 and 26(2); Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 
150-160; Petroleum Act 1984 (NT), ss 54 and 58; Petroleum and Geothermal Energy Act 2000 (SA), ss 72-75. 
166 Mineral Titles Act 2010 (NT), s 96(1); Mineral Resources Act 1989 (Qld), s 276(1)(k); Mineral Resources (Sustainable Development) Act 
1990 (Vic), s 26(2)(i) (discretionary condition); Mining Act 1971 (SA), s 34(7); Mining Act 1978 (WA), s 82(1)(a); Petroleum Act 1984 
(NT), s 54(2)(c); Petroleum Act 1923 (Qld), s 74N; Petroleum and Gas (Safety and Production) Act 2004 (Qld), s 155; Petroleum and 
Geothermal Energy Resources Act 1967 (WA), s 142. 
167 Mineral Titles Act 2010 (NT), s 86; Mineral Resources Act 1989 (Qld), s 276(1)(a); Mining Act 1978 (WA), s 82(1)(b); Petroleum Act 
1984 (NT), s 54(2)(a); Planning and Development Act 2007 (ACT), s 165(3)(i) (discretionary condition). 
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holder carry out the operations described in the work program.
168
 Further conditions relate to work 
that is to be carried out by the tenement holder,
169
 and amounts that are to be expended by the 
tenement holder in carrying out coal mining activities.
170
 Compliance with the abovementioned 
management plans will often be a condition of the mining tenement.
171
 Conditions may prohibit the 
tenement holder from interfering with the rights of other land occupiers in the vicinity,
172
 any right of 
access to the land,
173
 improvements on the land
174
 or any public road.
175
 Matters such as compliance 
with the relevant Act,
176
 reporting,
177
 maintaining insurance,
178
 provision of financial security
179
 and a 
requirement for Ministerial approval of any dealing
180
 may also be incorporated within mining 
tenement conditions. 
 
In addition to the wide range of conditions set out in the legislation, the decision-maker is almost 
universally given a discretionary power to impose any conditions he or she thinks fit.
181
 This power is 
very broad and could extend to the imposition of conditions aimed at environmental protection, 
including reduction or mitigation of greenhouse gas emissions. Legislation in New South Wales, 
Victoria and the Australian Capital Territory expressly contemplates the imposition of conditions for 
environmental protection.
182
 Conditions for environmental conservation and protection may be 
                                                          
168 Petroleum (Onshore) Act 1991 (NSW), s 23(1)(b) and Petroleum (Onshore) Regulation 2007 (NSW), reg 9.[ The work program is 
submitted with the application for antecedent petroleum tenement: Petroleum (Onshore) Act 1991 (NSW), s 14. 
169 Mineral Titles Act 2010 (NT), s 99; Mineral Resources Act 1989 (Qld), s 276(1)(b) and (c); Mining Act 1992 (NSW), s 70(2)(b); 
Petroleum (Onshore) Act 1991 (NSW), s 23(3) (discretionary condition); Petroleum and Geothermal Energy Act 2000 (SA), s 38(1) 
(discretionary condition); Planning and Development Act 2007 (ACT), s 165(3)(a)-(c) (discretionary conditions). 
170 Mining Act 1978 (WA), s 82(1)(c) and Mining Regulations 1981 (WA), reg 31(1); Petroleum (Onshore) Act 1991 (NSW), s 23(3)(b) 
(discretionary condition). 
171 Eg, Mining Act 1992 (NSW), s 70(1)(b); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 158.  
172 Mineral Titles Act 2010 (NT), s 45(b).  
173 Mineral Resources Act 1989 (Qld), s 276(1)(d). 
174 Mineral Titles Act 2010 (NT), s 88. 
175 Mineral Titles Act 2010 (NT), s 88. 
176 Mineral Resources Act 1989 (Qld), s 276(1)(l); Mineral Titles Act 2010 (NT), s 87; Petroleum and Gas (Production and Safety) Act 2004 
(Qld), s 557. 
177 Mineral Resources Act 1989 (Qld), s 276(1)(f); Mineral Titles Act 2010 (NT), s 94. 
178 Petroleum Act 1984 (NT), s 54(2)(f); Petroleum and Geothermal Energy Act 2000 (SA), s 76(2). 
179 Mining Act 1992 (NSW), s 261B; Planning and Development Act 2007 (ACT), s 165(3)(k); Petroleum (Onshore) Act 1991 (NSW), s 16; 
Petroleum and Geothermal Energy Act 2000 (SA), s 66(2). 
180 Mineral Resources Act 1989 (Qld), s 276(1)(e); Mineral Titles Act 2010 (NT), s 85(3); Mining Act 1978 (WA), s 82(1)(d). 
181 Mineral Titles Act 2010 (NT), s 85(3); Mineral Resources Act 1989 (Qld), s 276(1)(m); Mineral Resources Development Act 1995 (Tas), 
s 80(1); Mining Act 1992 (NSW), s 70(1)(c); Mining Act 1971 (SA), s 34(4); Mining Act 1978 (WA), s 71; Mining Management Act (NT), s 
37(2)(b); Petroleum Act 1984 (NT), s 54(1); Petroleum Act 1923 (Qld), s 44(d); Petroleum and Geothermal Energy Act 2000 (SA), s 76(1); 
Petroleum and Geothermal Energy Act 1967 (WA), s 66(1); Petroleum (Onshore) Act 1991 (NSW), s 23(1)(a). 
182 Mining Act 1992 (NSW), s 239B; (Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26; Planning and Development Act 
2007 (ACT), s 165(3)(h). The Mining Act 1971 (SA) also requires that, when imposing conditions, the Minister shall give proper 
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imposed,
183
 including mitigation of any environmental impacts or harm.
184
 In Victoria, specific 
examples of providing and implementing environmental offsets,
185
 or payment of an environmental 
levy
186
 are given. Other environmental conditions may require rehabilitation of land,
187
 or may relate 
to flora, fauna or Aboriginal heritage sites.
188
 
 
In order to achieve compliance with conditions, legislation allows for certain consequences upon 
breach of a condition. A tenement holder may be liable to pay a penalty for non-compliance
189
 or the 
mining tenement may even be cancelled.
190
 Furthermore, the Minister may issue directions
191
 or cause 
action to be taken
192
 to give effect to a condition of a mining tenement. 
 
v. Duties that apply to tenement holders 
It is common for duties prescribed by mining and petroleum legislation to overlap with mandatory 
conditions imposed upon mining tenements. Despite this overlap, it is instructive to examine some of 
the duties that current regulation places upon mining tenement holders.  
First, the tenement holder has a duty to rehabilitate any land that is disturbed during the course of 
mining operations.
193
 There may be a general duty to take all reasonable and practical measures to 
avoid environmental damage or unnecessary environmental impacts.
194
 
                                                                                                                                                                                    
consideration to protection of natural beauty, flora, fauna, Aboriginal sites or objects, sites of architectural or historical interest and may take 
into consideration such other factors as he considers: s 34(6). 
183 Mining Act 1992 (NSW), s 239B(1)(a); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26(2)(b). 
184 Planning and Development Act 2007 (ACT), s 165(3)(h); Mining Act 1992 (NSW), s 239B(1)(a).  
185 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26(2)(d). 
186 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26(2)(ha). 
187 Mining Act 1992 (NSW), s 239B(1)(a); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26(2)(a); Petroleum (Onshore) 
Act 1991 (NSW), s 76. 
188 Petroleum (Onshore) Act 1991 (NSW), s 75.  
189 Mineral Titles Act 2010 (NT), s 147; Mineral Resources Act 1989 (Qld), s 308(1); Mining Act 1992 (NSW), s 378D(1); Mining Act 1978 
(WA), ss 82(2) and 97(5); Petroleum and Gas (Safety and Production) Act 2004 (Qld), s 156; Petroleum and Geothermal Energy Act 2000 
(SA), s 77; Petroleum (Onshore) Act 1991 (NSW), s 136A; Planning and Development  Act 2007 (ACT), s 202.  
190 Mineral Titles Act 2010 (NT), s 105; Mineral Resources Act 1989 (Qld), s 308(1); Mineral Resources Development Act 1995 (Tas), s 
99(1); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 38(1)(b)(i)(B); Mining Act 1992 (NSW), s 125(1)(b1); Mining Act 
1971 (SA), s 41; Mining Act 1978 (WA), ss 82(1)(g) and s 97; Petroleum Act 1923 (Qld), s 74L(1); Petroleum and Gas (Safety and 
Production) Act 2004 (Qld), s 160(1); Petroleum and Geothermal Energy Resources Act 2000 (SA), s 91(1); Petroleum and Geothermal 
Energy Resources Act 1967 (WA), s 99(1); Petroleum (Onshore) Act 1991 (NSW), s 22; Petroleum Act 1984 (NT), s 74(1)(a).  
191 Mining Act 1992 (NSW), s 240(1)(a); Petroleum (Onshore) Act 1991 (NSW), s 77; Petroleum and Geothermal Energy Act 2000 (SA), s 
88. 
192 Mineral Titles Act 2010 (NT), s 172.  
193 Mineral Resources (Sustainable Development) Act 1990 (Vic), ss 78(1) and 81; Mining Act 1971 (SA), Part 10A; Petroleum and 
Geothermal Energy Act 2000 (SA), s 111(1); Mineral Resources Development Act 1995 (Tas), s 196(1)(b) – does not specifically impose a 
duty to rehabilitate the land but states that Minister may use money from a security deposit to mitigate environmental damage.  
194 Mining Act 1971 (SA), s 73H; Mining Management Act (NT), ss 13 and 16(1). 
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Secondly, annual rental is payable on all mining tenements,
195
 and the tenement holder will likely be 
required to provide financial security to ensure compliance with the relevant Act, conditions of the 
mining tenement and/or to meet any costs of rehabilitating the land.
196
 Tenement holders are required 
to lodge reports
197
 such as production reports,
198
 quarterly reports
199
 and end of tenure reports.
200
 
There is also a duty to act with due diligence when conducting mining activities in Western Australia, 
South Australia and Tasmania,
201
 including compliance with any relevant standards
202
 or in 
accordance with good oil-field practice.
203
 
 
In addition to duties imposed upon tenement holders, there are also specific environmental offences 
set out in Northern Territory mining and petroleum legislation. The Mining Management Act 2001 
states that a person must not, intentionally or otherwise, do an act or fail to do an act that causes 
serious or material environmental harm or environmental nuisance on a mining site.
204
 The Petroleum 
Act 1984 states that a person must not, during mining activities, intentionally or otherwise, do or fail 
to do an act that causes the release of a contaminant or waste material that would or might result in 
serious or material environmental harm or environmental nuisance.
205
 
 
 
 
                                                          
195 Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26(4); Mineral Titles Act 2010 (NT), s 95; Mineral Resources Act 1989 
(Qld), s 290; Mining Act 1978 (WA), s 108; Mining Act 1971 (SA), s 40(1); Mineral Resources Development Act 1995 (Tas), s 101; 
Petroleum Act 1984 (NT), s 53; Petroleum and Geothermal Energy Resources Act 1967 (WA), s 138(1).  
196 Mineral Titles Act 2010 (NT), s 106; Mining Management Act (NT) ss 37(3)(c) and 43; Mineral Resources Act 1989 (Qld), s 277; 
Mineral Resources (Sustainable Development) Act 1990 (Vic), ss 42(2)(a)(ii) and 43(1)(b); Mining Act 1978 (WA), ss 84A(4) and 126; 
Mining Act 1971 (SA), Part 10A; Mineral Resources Development Act 1995 (Tas), s 75(3)(h); Petroleum and Gas (Production and Safety) 
Act 2004 (Qld), ss 487 and 488; Petroleum Act 1984 (NT), s 79(1) and (2). 
197 Mineral Titles Act 2010 (NT), s 94; Mining Management Regulations (NT), regs 3 and 4; Mineral Resources Act 1989 (Qld), ss 326(1) 
and 327(1); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 116(1) and Mineral Resources Development Regulations 2002 
(Vic), reg 26(2) and Sch 15; Mining Act 1978 (WA), s 82(1)(e); Mining Act 1971 (SA), s 76; Mineral Resources Development Act 1995 
(Tas), ss 87, 188 and 189; Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 544, 546 and 553(1)(b); Petroleum (Onshore) Act 
1991 (NSW), s 133(1) and Petroleum (Onshore) Regulation 2007 (NSW), reg 14; Petroleum and Geothermal Energy Act 2000 (SA), ss 84-
86.  
198 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 553(1)(b); Petroleum and Gas (Production and Safety) Regulation 2004 
(Qld), reg 43. 
199 Mineral Resources Development Act 1995 (Tas), s 87.  
200 Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 546.  
201 Petroleum and Geothermal Energy Resources Act 1967 (WA), s 91(1); Petroleum and Geothermal Energy Act 2000 (SA), ss 39(1) and 
87; Mineral Resources Development Act 1995 (Tas), s 88(a). 
202 Mineral Resources Development Act 1995 (Tas), s 88(a). 
203 Petroleum and Geothermal Energy Resources Act 1967 (WA), s 91(1). 
204 Including an act that the person knows or ought reasonably be expected to know will do so: Mining Management Act (NT), s 27.  
205 Including an act that the person knows or ought reasonably be expected to know will do so: Petroleum Act 1984 (NT), s 117AAC.  
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vi. Comments on current regulatory regime 
The above analysis demonstrates that regulation of coal mining activities as it currently stands is 
complex and disjointed. The scope of regulation differs greatly between States and Territories, and 
often a number of different statutes within the one jurisdiction will combine to regulate coal mining 
activities. For example, coal mining activities in Queensland are regulated through the Mineral 
Resources Act 1989, Petroleum Act 1923, Petroleum and Gas (Production and Safety) Act 2004 and 
Environmental Protection Act 1994. Coal seam gas extraction will be authorised under a petroleum 
lease granted under the Petroleum Act 1923 or Petroleum and Gas (Production and Safety) Act 2004 
and coal mining will be authorised under a mining lease granted under the Mineral Resources Act 
1989. For both activities an environmental authorisation must be granted under the Environmental 
Protection Act 1994.
206
 Such fragmentation of the regulation of coal mining activities is also found in 
other jurisdictions. 
 
Fragmented regulation may be seen as a consequence of recent attempts to infuse principles of ESD 
into the traditional regulatory approach to coal mining activities. As outlined above, the traditional 
approach to coal mining regulation is that regulation occurs through the grant of mining tenements to 
private entities (tenement holders). Tenement holders may then enter land and extract minerals in 
accordance with a management plan, conditions of the mining tenement, and any duties that may 
apply to them. For many years this approach to the regulation of coal mining activities has proved 
satisfactory to manage local environmental impacts, but the Australian government‟s commitments to 
reduce greenhouse gas emissions and adopt principles of ESD demand a reconsideration of this 
traditional approach.  
 
 
 
 
 
 
 
 
 
 
 
                                                          
206 Mineral Resources Act 1989 (Qld), s 391A(3) and (6); Petroleum and Gas (Production and Safety) Act 2004 (Qld), s 121(1)(f); 
Environmental Protection Act 1994 (Qld), Ch 5 (Environmental Authorities for Mining Activities). 
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4. Current Instruments that may be Adapted to Reduce or Mitigate Greenhouse Gas 
Emissions from Coal Mining Activities  
 
Regulatory reform of the mining sector to give effect to the principles of ESD has occurred to some 
extent.
207
 To date, integration of the principles of ESD into regulation for coal mining activities has 
been limited to traditional environmental issues associated with mining such as land disturbance,
208
 
impacts on flora and fauna
209
 and water contamination.
210
 However, the challenge of climate change 
will require the regulatory framework to go beyond traditional environmental concerns with local 
impacts and integrate requirements for the reduction or mitigation of greenhouse gas emissions. The 
continued approval of coal mining activities with no conditions or requirements for the reduction or 
mitigation of greenhouse gas emissions threatens the achievement of ESD and may demonstrate a 
failure to take steps to effectively address the challenge of climate change. 
 
Existing mechanisms capable of facilitating the reduction of greenhouse gas emissions from coal 
mining activities include:  
 
a. The environmental impact assessment process for the grant of a planning or environmental 
 authorisation for mining activities;  
b. The relevance of environmental impacts caused by greenhouse gas emissions in the decision
 making process for (i) planning or environmental authorisations and (ii) the grant of a mining
 tenement; 
c. Conditions imposed upon the grant of a mining tenement and/or planning or environmental 
 authorisation for coal mining activities; and 
d. The use of environmental offences and their potential application to coal mining activities. 
 
With some recommended changes to the substance and management of these generic mechanisms, the 
framework regulating the grant of mining tenements and management of mining activities is capable 
                                                          
207 See Lee M, “Sustainable Development Law and the Mining Sector” (2007) 35 Australian Business Law Review 122. The implementation 
of principles of ESD into regulation for coal mining activities is an extremely broad topic, and the focus of this article is limited to the 
reduction or mitigation of greenhouse gas emissions as part of regulation for coal mining activities. For a broader critique of the integration 
of the principles of ESD and environmental considerations into mining law (in New South Wales specifically), see Environmental 
Defender‟s Office NSW, Mining Law in New South Wales (Discussion Paper, June 2011).  
208 For example, the duties to rehabilitate land contained in mining and petroleum statutes: see n 193. See also Queensland Government 
Department of Environment and Resource Management, Code of Environmental Compliance – Mining Lease Projects (January 2001) at 3.0, 
Condition 3: Land Disturbance. 
209 For example, scope for imposition of conditions relating to flora, fauna or Aboriginal heritage sites upon petroleum tenements in New 
South Wales: Petroleum (Onshore) Act 1991 (NSW), s 75. 
210 For example, new legislative amendments in Queensland such as the Water and Other Legislation Amendment Act 2010 (Qld) which 
relocates and expands the existing regulatory framework for managing the groundwater impacts of the petroleum industry in the Petroleum 
Act 1923 (Qld) and Petroleum & Gas (Production and Safety) Act 2004 (Qld). 
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of promoting ESD principles and facilitating the reduction or mitigation of greenhouse gas emissions 
from coal mining activities. 
 
The next part aims to analyse the use and application of these mechanisms and provide suggestions 
for reform.  
 
a. The environmental impact assessment process for the grant of a planning or 
environmental authorisation for mining activities 
 
The principles of ESD require decision-making processes to effectively integrate both long and short-
term economic, environmental, social and equity considerations.
211
 Therefore, decisions to approve 
coal mining activities should be made taking all of these considerations into account. This has been 
achieved to some extent by the requirement that a tenement holder must hold a planning or 
environmental authorisation for mining activities.
212
 This authorisation is granted under the relevant 
planning, development or environmental statute. The decision-maker must consider a variety of 
factors when deciding whether to grant a planning or environmental authorisation.
213
 These factors 
will include economic and social considerations, as well as environmental considerations.
214
 
 
In order to properly assess economic, environmental, and social considerations, the decision-maker 
must be provided with sufficient information on these matters. Information regarding environmental 
considerations is generally provided through the process of environmental impact assessment 
(EIA).
215
 EIA has been described as a systematic process for the examination and evaluation of the 
                                                          
211 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1; Australian Government, n 31 at 3.2. 
212 Mining Act 1992 (NSW), s 65(2); Petroleum (Onshore) Act 1991 (NSW), ss 62 and 67(2); Mineral Resources (Sustainable Development) 
Act 1990 (Vic), s 42(6) and (7); Mineral Resources Act 1989 (Qld), s 391A(3) and (6); Petroleum and Gas (Production and Safety) Act 2004 
(Qld), s 121(1)(f); Development Act 1993 (SA), ss 32 and 33(1)(a) or ss 46(5)(d) and 48; Planning & Development Act 2005 (WA), s 
162(1); Planning and Environment Act 1987 (Vic), s 47; Environmental Management and Pollution Control Act 1994 (Tas), ss 25 and 25A 
and Land Use Planning and Approvals Act 1993 (Tas), s 57, Div 2A; Planning and Development Act 2007 (ACT), s 199; Planning Act 1999 
(NT), s 44(a), Planning Scheme (NT), cl 2.2. 
213 Planning Act 1999 (NT), s 51, Planning Scheme (NT), cl 4.1; Development Act 1993 (SA), s 48(5); Environmental Planning and 
Assessment Act 1979 (NSW), ss 79C and 89H; Planning and Development Act 2007 (ACT), s 129; Environmental Protection Act 1994 
(Qld), ss 171D, 207(1) and Sch 4; Planning and Environment Act 1987 (Vic), s 60(1) and (1A); Land Use Planning and Approvals Act 1993 
(Tas), ss 51(2), 60T(3), (4) and Sch 1; Environment Protection and Biodiversity Conservation Act 1999 (Cth), ss 136-140. Although the 
Planning and Development Act 2005 (WA) does not stipulate any particular criteria for evaluating applications for development consent, 
Sch 7 sets out matters which may be dealt with under a planning scheme which might be expected to influence decision-making: Bates G, 
Environmental Law in Australia (LexisNexis Butterworths, 7th ed, 2010) p 279.  
214 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 136; Land Use Planning and Approvals Act 1993 (Tas), ss 
51(2)(a), 60T(4)(a) and Sch 1; Planning and Environment Act 1987 (Vic), ss 60(1) and (1A); Environmental Protection Act 1994 (Qld), s 
207(2)(b) and Sch 4; Planning and Development Act 2007 (ACT), s 129; Environmental Planning and Assessment Act 1979 (NSW), s 
79C(1)(a), (b), (e) and 89H; Development Act 1993 (SA), s 48(5)(d) and (e).  
215 Environment Effects Act 1978 (Vic), ss 8, 8A, 8B and 8C; Environmental Planning and Assessment Act 1979 (NSW), s 78A(8A); 
Development Act 1993 (SA), s 75(4) and Pt 4, Div 2, Subdiv 1; Environmental Protection Act 1986 (WA), Pt IV; Environmental 
Management and Pollution Control Act 1994 (Tas), Pts 3 and 5; Environmental Assessment Act (NT) and Environmental Assessment 
Administrative Procedures (NT), cl 8; Environmental Protection Act 1994 (Qld), Ch 3 and s 162; Planning and Development Act 2007 
(ACT), Ch 8; Environment Protection and Biodiversity Conservation Act 1999 (Cth), Ch 4, Pt 8. 
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environmental effects of proposed activities that are considered likely to significantly impact the 
environment.
216
 The purpose of EIA is the production of an environmental impact statement (EIS), or 
similar, which is used to inform the decision-maker.
217
 It does not determine the decision or bind the 
decision-maker to act in a particular way.
218
 
 
EIA requirements are usually set out within environmental planning
219
 or environmental protection
220
 
legislation, but separate legislation dealing exclusively with this subject exists in the Northern 
Territory
221
 and Victoria.
222
 Although legislative provisions differ between jurisdictions, there are 
certain procedural steps which will generally be incorporated in an EIA process.  
 
The mining activity is first referred to a decision-maker for a determination as to the need for an 
EIS
223
 or some alternative form of documentation.
224
 Completion of an EIA for coal mining activities 
is mandatory only in some States and only for certain mining activities.
225
 In addition to any State or 
Territory laws, the Commonwealth Environmental Protection and Biodiversity Conservation Act 1999 
(EPBCA) may impose an obligation for an EIA process where the activities are “controlled 
actions”.226 Commonly, coal mining activities will be “controlled actions” if they are considered to 
                                                          
216 Bates, n 213, p 299. 
217 Bates, n 213, p 300. 
218 Fisher DE, Australian Environmental Law: Norms, Principles and Rules (Thomson Reuters, 2nd ed, 2010) p 296. “An environmental 
impact statement is not a decision-making end in itself – it is a means to a decision-making end. Its purpose is to assist the decision-maker”: 
Prineas v Forestry Commission of NSW (1983) 49 LGRA 402 at 417 per Cripps J. 
219 Planning and Development Act 2007 (ACT); Environmental Planning and Assessment Act 1979 (NSW); Development Act 1993 (SA). 
220 Environment Protection and Biodiversity Conservation Act 1999 (Cth); Environmental Protection Act 1994 (Qld); Environmental 
Protection Act 1986 (WA); Environmental Management and Pollution Control Act 1994 (Tas). 
221 Environmental Assessment Act (NT) and Environmental Assessment Administrative Procedures (NT). 
222 Environment Effects Act 1978 (Vic). 
223 Environmental Assessment Administrative Procedures (NT), cll 6 and 7; Environment Effects Act 1978 (Vic), s 8; Development Act 1993 
(SA), s 75(2); Environmental Protection Act 1986 (WA), s 38; Land Use Planning and Approvals Act 1993 (Tas), s 60K(1) and 
Environmental Management and Pollution Control Act 1994 (Tas), s 25(1)(b). 
224 For example, in South Australia and the Northern Territory, a public environmental report may be required instead of an EIS: 
Development Act 1993 (SA), s 46C, Environmental Assessment Administrative Procedures (NT), cl 6.2. 
225 Environmental Planning and Assessment Act 1979 (NSW), s 78A(8A): Preparation of an environmental impact statement is mandatory 
for development applications for “State significant development” which will likely include coal mining and petroleum production: New 
South Wales Government, State Environmental Planning Policy (State and Regional Development) 2011 (Consultation Draft) cl 8 and Sch 
1. The EIA process may also be mandatory for coal mining activities of a certain type or size, or that have significant environmental 
impacts: Planning and Development Act 2007 (ACT), s 127 (EIA is mandatory for mining activities assessed under “impact track”. The 
“impact track” will apply, inter alia, if the mining activities have significant environmental impacts on features such as certain species or 
water supply: s 123 and Sch 4); Environment Effects Act 1978 (Vic), ss 3 and 4(1) (mandatory where mining activities are declared to be 
“public works”). In Queensland the EIA process is mandatory for mining activities which meet certain trigger criteria, such as those that 
involve the mining of more than 2 million tonnes of coal per year: Queensland Government Department of Environment and Resource 
Management, Guideline: Deciding the level of impact assessment for the mining industry (29 March 2011) at Appendix C, EIS Trigger 
Criteria. 
226 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 81.  
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have “a significant impact on a matter of national environmental significance”.227 As discussed below, 
the difficulty in establishing the necessary causal link between greenhouse gas emissions from coal 
mining activities and a “significant impact on a matter of national environmental significance” means 
that the EPBCA is not usually applied.
228
 
 
Where the proposed activity does require approval under the EPBCA, and also under State legislation, 
the State EIA process may be accredited, rendering the Commonwealth EIA process unnecessary.
229
 If 
the completion of an EIA is discretionary, as it is under the EPBCA, the decision-maker will decide 
whether it is necessary.
230
 In some States the decision-maker may instead require a public inquiry into 
the proposed activity.
231
  
 
Once an EIA has been mandated, the decision-maker will then set out the requirements for an EIS
232
 
within a scoping document.
233
 In some jurisdictions, broad guidelines for the required content of an 
EIS are provided by the relevant legislation, regulations or administrative procedures.
234
 An EIS must 
                                                          
227 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 67 and Pt 3. Currently “matters of national environmental 
significance” are limited to World Heritage properties, National Heritage properties, Wetlands of international importance (Ramsar 
Wetlands), nationally listed threatened species and ecological communities, listed migratory bird species, protection of the environment 
from nuclear actions, Commonwealth marine areas and the Great Barrier Reef Marine Park: ss 12-24C. “Controlled actions” also include 
certain other proposals such as those involving Commonwealth land, actions of Commonwealth agencies etc: s 67 and Pt 3. 
228 For example see Anvil Hill Project Watch Association Inc v Minister for the Environment & Water Resources (2007) 243 ALR 784; 
Wildlife Preservation Society of Qld Proserpine/Whitsunday Branch Inc v Minister for the Environment and Heritage (2006) 232 ALR 510.  
229 Bilateral Agreement between the Commonwealth of Australia and the Australian Capital Territory (2009) at pt 8; Bilateral Agreement 
between the Commonwealth of Australia and the Northern Territory (2007) at pt 8; Bilateral Agreement between the Commonwealth of 
Australia and State of New South Wales (2007) at pt 9; Bilateral Agreement between the Commonwealth of Australia and the State of 
Queensland (2009) at pt 7; Bilateral Agreement between the Commonwealth of Australia and the State of South Australia (2008) at pt 9; 
Bilateral Agreement between the Commonwealth of Australia and the State of Tasmania (2005) at pt 9; Bilateral Agreement between the 
Commonwealth of Australia and the State of Victoria (2009) at pt 9; Bilateral Agreement between the Commonwealth of Australia and the 
State of Western Australia (2007) at pt 8. 
230 Environmental Assessment Administrative Procedures (NT), cl 8.1; Environment Effects Act 1978 (Vic), s 8B(3); Development Act 1993 
(SA), s 75(4); Environmental Protection Act 1986 (WA), s 39A; Land Use Planning and Approvals Act 1993 (Tas), s 60K(3) and 
Environmental Management and Pollution Control Act 1994 (Tas), s 25(1D) and (1E); Environmental Protection Act 1994 (Qld), s 162 
(Note that EIA is required for mining activities which meet certain trigger criteria as outlined in n 225. However EIA is not required for 
mining activities which meet the requirements in Queensland Government Department of Environment and Resource Management, n 208 
(“code-compliant mining activities”); Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 87 (Minister decides what 
type of EIA process must be used – EIS, public environmental report, public enquiry or other methods). 
231 Environmental Assessment Act (NT), s 10 and Environmental Assessment Administrative Procedures 1984 (NT), cl 12(c); Environment 
Effects Act 1978 (Vic), s 9; Environmental Protection Act 1986 (WA), s 40(2)(c) and (7); Planning and Development Act 2007 (ACT), ss 
228-233 (public enquiry is held in order to consider the EIS, not instead of the EIS process); Environment Protection and Biodiversity 
Conservation Act 1999 (Cth), Pt 8, Div 7. 
232 Or in Victoria, an Environmental Effects Statement.  
233 Also known as the draft terms of reference. Environmental Assessment Administrative Procedures (NT), cl 8.6; Environment Effects Act 
1978 (Vic), s 8B(5); Environmental Protection Act 1994 (Qld), s 41 (proponent must provide draft terms of reference for the EIS); Planning 
and Development Act 2007 (ACT), ss 212 and 213; Environment Protection and Biodiversity Conservation Act 1999 (Cth), ss 101A, 101B 
and 102. In New South Wales the requirements for an EIS will be set out in a regulation concerning “State significant development”: 
Environmental Planning and Assessment Act 1979 (NSW), s 89G.  
234 Such as Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic); Environmental 
Planning and Assessment Regulation 2000 (NSW), Sch 2; Queensland Government Department of Environment and Resource Management, 
Terms of Reference for the [enter project name] Project Environmental Impact Statement (30 June 2010).  
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generally address the environmental impacts of the proposed activity,
235
 the standards and safeguards 
which are proposed,
236
 monitoring and management programs,
237
 and whether any alternatives to the 
proposed activity are available.
238
 The specific content of each EIS will be determined by the 
decision-maker on a case-by-case basis.
239
 The environmental impacts of greenhouse gas emissions 
caused by the proposed activity are not consistently required to form part of the content of an EIS.
240
 
However, once required, they must be properly assessed as the Land and Environment Court of New 
South Wales held in Gray v Minister for Planning.
241
  
 
The applicant will then complete and submit a draft EIS in accordance with the requirements,
242
 
following which a period of public consultation and/or consultation with relevant government 
agencies may occur.
243
 This requirement for public consultation is in accordance with the 
Intergovernmental Agreement on the Environment, which states that affected individuals, groups and 
                                                          
235 Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at 16-19; Environmental 
Planning and Assessment Regulation 2000 (NSW), Sch 2, s 7(1)(d); Development Act 1993 (SA), s 46B(4)(a); Environmental Protection 
Regulation 2008 (Qld), Sch 1, item 3; and Queensland Government Department of Environment and Resource Management, n 234 at Pt 4; 
Planning and Development Regulation 2008 (ACT), reg 50(2)(f)(iii) and (iv); Environment Protection and Biodiversity Conservation 
Regulations 2000 (Cth), Sch 4, ss 2.01(d), 3.01.  
236 Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at 20; Development Act 
1993 (SA), s 46B(4)(d); Planning and Development Regulation 2008 (ACT), reg 50(2)(f)(v); Environment Protection and Biodiversity 
Conservation Regulations 2000 (Cth), Sch 4, ss 2.01(e), 4.01; Environmental Protection Regulation 2008 (Qld), Sch 1, Item 4; and 
Queensland Government Department of Environment and Resource Management, n 234 at Pt 4.  
237 Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at 20; Queensland 
Government Department of Environment and Resource Management, n 234 at Pt 4. 
238 Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at s 15; Planning and 
Development Regulation 2008 (ACT), reg 50(2)(c)(ix); Environment Protection and Biodiversity Conservation Regulations 2000 (Cth), Sch 
4, s 2.01(g); Environmental Planning and Assessment Regulation 2000 (NSW), Sch 2, s 7(c). An EIS in NSW must also contain justification 
of the development with reference to the principles of ESD: Environmental Planning and Assessment Regulation 2000 (NSW), Sch 2, s 
7(1)(f). 
239 Environmental Assessment Administrative Procedures (NT), cl 8.3; Environment Effects Act 1978 (Vic), s 8B(5) and Ministerial 
Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at 14; Development Act 1993 (SA), ss 
46(6), (10)-(12) and 46B(3); Environmental Protection Act 1986 (WA), s 40(2) and Western Australia, Western Australian Government 
Gazette, No 223 (26 November 2010) pp 5997 and 5998; Environmental Management and Pollution Control Act 1994 (Tas), s 74(3)-(5); 
Environmental Protection Act 1994 (Qld), ss 41-46; Planning and Development Act 2007 (ACT), s 213; Environment Protection and 
Biodiversity Conservation Act 1999 (Cth), s 101A. 
240 Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at 16 requires an EIS to 
detail environmental effects on relevant components of physical systems including greenhouse gas emissions; Queensland Government 
Department of Environment and Resource Management, n 234 at 4.7.2.1 requires an EIS to address measures to avoid or minimise 
greenhouse gas emissions from the proposal; Northern Territory Government Department of Natural Resources, Environment, The Arts and 
Sport, NT Environmental Impact Assessment Guide: Greenhouse Gas Emissions and Climate Change (2010) at 1-2 requires that referral of a 
project to Minister for an EIA determination must contain an estimate of the project‟s greenhouse gas emissions, details of the project‟s 
greenhouse gas efficiency and measures to minimise greenhouse gas emissions. 
241 Gray v Minister for Planning (2006) 152 LGERA 258 at [130]. Greenhouse gas emissions are also required to be considered in a Review 
of Environmental Factors conducted under Part 5 of the Environmental Planning and Assessment Act 1979 (NSW): New South Wales 
Department of Primary Industries, Guidelines for Review of Environmental Factors (June 2006) at 4.8. 
242 Environmental Assessment Administrative Procedures (NT), cl 12.3; Environmental Protection Act 1994 (Qld), s 47; Planning and 
Development Act 2007 (ACT), s 216; Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 103(1). 
243 Environmental Assessment Administrative Procedures (NT), cll 8.4, 8.5 and 9; Ministerial Guidelines for Assessment of Environmental 
Effects under the Environment Effects Act 1978 (Vic) at 23; Environmental Planning and Assessment Act 1979 (NSW), s 89F (requires 
public consultation for a development application which will include an EIS); Development Act 1993 (SA), ss 46(13)(b), 46B(5)(b) and (6); 
Environmental Protection Act 1986 (WA), s 40(4) and (6); Environmental Management and Pollution Control Act 1994 (Tas), s 74(6); 
Environmental Protection Act 1994 (Qld), s 51 and 54; Planning and Development Act 2007 (ACT), ss 217-220; Environment Protection 
and Biodiversity Conservation Act 1999 (Cth), s 103(1)(c). 
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organisations should be consulted as part of development approval frameworks.
244
 Generally, there 
will be an obligation placed upon the proponent to respond to any public submissions made during the 
consultation period.
245
 
 
i. Making EIA provisions encompass greenhouse gas emissions 
The EIA provisions in planning and environmental legislation, including the nature, purpose and 
scope of the legislation and the potential content of an EIS, are broadly stated. Potentially EIA 
provisions may be applied by regulators to require information about the environmental impacts of 
greenhouse gas emissions caused by proposed coal mining activities, but to date, a requirement for 
environmental impacts caused by greenhouse gas emissions to form part of the EIA process is rarely, 
if ever, imposed.
246
  
 
In order to redress this deficiency, legislative reform may be necessary. This has already been 
suggested at a federal level in the form of a interim „greenhouse trigger‟, which would require 
approval to be given under the EPBCA for any project with a threshold of 500,000 tonnes of carbon 
dioxide equivalent emissions or more.
247
 The inclusion of a greenhouse trigger would bring high-
emitting coal mining activities within the scope of the federal EIA regime, overcoming the absence of 
any State requirements, and would require information on the environmental impacts caused by 
greenhouse gas emissions from these activities.  
 
Ideally, such legislative reform would extend to both State and federal EIA legislation. Specific 
legislative duties could be imposed on decision-makers to require information on the environmental 
impacts caused by greenhouse gas emissions from the proposed activity as part of the EIS. This type 
of duty could be incorporated into all Australian EIA legislation. The requirement for information 
concerning the impact of greenhouse gas emissions as part of the EIA process is only the first step in 
making a decision to approve coal mining activities. Even where an EIS contains information on 
environmental impacts caused by greenhouse gas emissions, it is still a purely informative document. 
Once the relevant officer has assessed the final EIS, he or she will generally make a recommendation 
                                                          
244 Australian Government, n 31 at Sch 2 (3)(iv). 
245 Environmental Assessment Administrative Procedures (NT), cl 12.1; Ministerial Guidelines for Assessment of Environmental Effects 
under the Environment Effects Act 1978 (Vic) at 24; Development Act 1993 (SA), s 46B(8); Environmental Protection Act 1986 (WA), s 
40(6)(b); Environmental Protection Act 1994 (Qld), s 56(2); Planning and Development Act 2007 (ACT), s 221; Environment Protection 
and Biodiversity Conservation Act 1999 (Cth), s 104(2). 
246 See for example, Gray v Minister for Planning (2006) 152 LGERA 258 at [271]-[272] where certain greenhouse gas emissions were not 
included in the EIA process.  
247 Department of the Environment, Water, Heritage and the Arts, Report of the Independent Review of the Environment Protection and 
Biodiversity Conservation Act 1999 (Australia Government, October 2009) (Hawke Report) at 116. 
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to the Minister or other administering authority to either
248
 approve the application, approve it subject 
to conditions
249
 or refuse it. The decision-maker is not bound to take the course recommended.
250
  
 
b. The relevance of environmental impacts caused by greenhouse gas emissions in the 
decision-making process  
 
The matters which a decision-maker must or may consider are not confined to the scope of the matters 
addressed in the EIS. In this section we consider the extent to which decision-makers have been able 
or willing to take account of greenhouse gas emissions from mining activities when considering an 
application for a mining tenement or, planning or environmental authorisation.  
 
i. Consideration of greenhouse gas emissions in decisions to grant a planning or 
environmental authorisation 
On general principles, the environmental impacts of greenhouse gas emissions should be considered 
as part of the decision-making process for the grant of a planning or environmental authority. The 
principles of ESD require that decision-making processes should effectively integrate both long and 
short-term economic, environmental, social and equity considerations.
251
 In Gray v The Minister for 
Planning Pain J stated:
 252
 
 
The coal intended to be mined is clearly a potential major single contributor to GHG emissions deriving from NSW 
given the large size of the proposed mine. That the impact from burning the coal will be experienced globally as well as 
in NSW, but in a way that is currently not able to be accurately measured, does not suggest that the link to causation of 
an environmental impact is insufficient … 
I consider there is a sufficiently proximate link between the mining of a very substantial reserve of thermal coal in 
NSW, the only purpose of which is for use as fuel in power stations, and the emission of GHG which contribute to 
climate change/global warming, which is impacting now and likely to continue to do so on the Australian and 
consequently NSW environment, to require assessment of that GHG contribution of the coal when burnt in an 
environmental assessment under Pt 3A. 
                                                          
248 Environmental Assessment Administrative Procedures (NT), cl 14.3; Ministerial Guidelines for Assessment of Environmental Effects 
under the Environment Effects Act 1978 (Vic) at 27; Development Act 1993 (SA), ss 46B(9) and 75(5); Environmental Protection Act 1986 
(WA), s 44; Environmental Management and Pollution Control Act 1994 (Tas), ss 25(5) and 74(9); Land Use Planning and Approvals Act 
1993 (Tas), s 60L(8); Environmental Protection Act 1994 (Qld), s 57 (EIS report is given to the proponent not the Minister); Planning and 
Development Act 2007 (ACT), ss 225 (EIS given to Minister) and 225A (EIS assessment report given to Minister); Environment Protection 
and Biodiversity Conservation Act 1999 (Cth), s 105. 
249 Environmental Assessment Administrative Procedures (NT), cl 14.3; Ministerial Guidelines for Assessment of Environmental Effects 
under the Environment Effects Act 1978 (Vic) at 27; Environmental Protection Act 1986 (WA), s 44(2)(b); Environmental Management and 
Pollution Control Act 1994 (Tas), ss 25(5)(a) and 74(9)(c); Land Use Planning and Approvals Act 1993 (Tas), s 60L(8)(a); Environmental 
Protection Act 1994 (Qld), s 59(d); Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 105(1)(b). 
250 Ministerial Guidelines for Assessment of Environmental Effects under the Environment Effects Act 1978 (Vic) at 28; Environmental 
Protection Act 1986 (WA), s 45; Environmental Management and Pollution Control Act 1994 (Tas), s 74(9). 
251 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. 
252 Gray v The Minister for Planning (2006) 152 LGERA 258 at [98] and [100]. 
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Once it is recognised that an activity has the potential for environmental harm it will trigger the 
operation of the precautionary principle.
253
 This means, as indicated by Pain J, that a lack of scientific 
certainty regarding the nature and extent of the environmental harm should not be used as a reason for 
postponing measures to prevent environmental degradation. On this basis greenhouse gas emissions 
caused by the proposed mining activity should be taken into account as a relevant factor in any 
decision to grant a planning or environmental authorisation. The problem evident in a number of 
judicial review decisions concerning authorisations for coal mining activities is the difficulty in 
establishing a causal link between the activity, climate change and the impact on the environment.  
 
In many of the cases in which an applicant has sought judicial review of a decision concerning the 
grant of planning or environmental authorisations for mines or power stations,
254
 the applicant has 
argued that the decision-maker did not adequately consider the environmental impacts of greenhouse 
gas emissions resulting from the project.
255
 In a majority of these decisions, a causal link between 
greenhouse gas emissions and environmental impacts has not been demonstrated by the applicant.
256
 It 
has been particularly difficult to establish a causal link under the EPBCA to show that environmental 
impacts from greenhouse gas emissions will have “a significant impact on a matter of national 
environmental significance”.257 In Anvil Hill Project Watch Association Inc v Minister for the 
Environment and Water Resources it was held that in the absence of a specific, identifiable and 
measurable rise in global temperatures or other greenhouse impacts from the mine, it was open to the 
decision-maker to find that the relatively small contribution of the proposed emissions to total global 
emissions could not be seen as having a significant impact.
258
 Further Dowsett J, in Wildlife 
                                                          
253 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. It was also stated in Gray v Minister for Planning (2006) 152 
LGERA 258 that the decision-maker had to take principles of ESD into account when making the decision, in particular the precautionary 
principle: at [41]-[45]. However, it was held in Wildlife Preservation Society of Qld Proserpine/Whitsunday Branch Inc v Minister for the 
Environment and Heritage (2006) 232 ALR 510 at [521] that it was not clear that the principles of ecologically sustainable development 
contained in s 3A of the EPBCA, particularly the precautionary principle identified in para (b), could be applied to the decision-making 
process prescribed by s 75 of that Act.  
254 For a comprehensive discussion of these cases see McGrath C, “Regulating Greenhouse Gas Emissions from Australian Mines” (2008) 
25 EPLJ 240 at 248-254. See also Preston B, “Climate Change Litigation (Part 2)” (2011) 2/2011 CCLR 244 at 247-252.  
255 Wildlife Preservation Society of Qld Proserpine/Whitsunday Branch Inc v Minister for the Environment and Heritage (2006) 232 ALR 
510; Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33; Gray v Minister for Planning (2006) 152 LGERA 258; Anvil Hill Project Watch 
Association Inc v Minister for the Environment & Water Resources (2007) 243 ALR 784; [2007] FCA 1480; Australian Conservation 
Foundation v Latrobe City Council (2004) 140 LGERA 100; Greenpeace Australia v Redbank Power Company and Singleton Council 
(1994) 86 LGERA 143; Drake-Brockman v Minister for Planning (2007) 158 LGERA 349. Drake-Brockman involved a challenge to a 
decision to approve a concept plan to develop an industrial area into residential and commercial development but still considered the 
relevance of environmental impacts caused by greenhouse gas emissions to the decision-making process. Although several of the cases 
consider “downstream” greenhouse gas emissions from power stations, the principles for consideration of greenhouse gas emissions are also 
relevant to planning authorisations for “upstream” mining activities. 
256 Wildlife Preservation Society of Qld Proserpine/Whitsunday Branch Inc v Minister for the Environment and Heritage (2006) 232 ALR 
510 at [524]; Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [21]; Anvil Hill Project Watch Association Inc v Minister for the 
Environment & Water Resources (2007) 243 ALR 784 at [40] –  upheld on appeal in Anvil Hill Project Watch Association Inc v Minister for 
the Environment & Water Resources (2008) 244 ALR 87. For a further discussion of the difficulties in proving a causal link between coal 
mining activities and environmental impacts in the form of climate change, see McGrath, n 254 at 247-248.  
257 Wildlife Preservation Society of Qld Proserpine/Whitsunday Branch Inc v Minister for the Environment and Heritage (2006) 232 ALR 
510; Anvil Hill Project Watch Association Inc v Minister for the Environment & Water Resources (2007) 243 ALR 784. 
258 Anvil Hill Project Watch Association Inc v Minister for the Environment and Water Resources (2007) 243 ALR 784 at [40]. 
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Preservation Society of Queensland Proserpine/Whitsunday Branch Inc v Minister for the 
Environment and Heritage was: 
 
far from satisfied that the burning of coal at some unidentified place in the world, the production of greenhouse 
gases from such combustion, its contribution towards global warming and the impact of global warming upon a 
protected matter, can be so described. The applicant's concern is the possibility that at some unspecified future 
time, protected matters in Australia will be adversely and significantly affected by climate change of unidentified 
magnitude, such climate change having been caused by levels of greenhouse gases (derived from all sources) in 
the atmosphere. There has been no suggestion that the mining, transportation or burning of coal from either 
proposed mine would directly affect any such protected matter, nor was there any attempt to identify the extent (if 
any) to which emissions from such mining, transportation and burning might aggravate the greenhouse gas 
problem.259 
 
Even where a causal link has been found,
260
 consideration of environmental impacts caused by 
greenhouse gas emissions is only one factor which the decision-maker must consider when granting 
approval for the proposed activity.
261
 Current legislation requires the decision-maker to also take into 
account social and economic matters.
262
 The decision-maker is generally afforded a wide discretionary 
power to approve or refuse a proposed activity, and in these circumstances social and economic 
matters may be prioritised over environmental impacts caused by greenhouse gas emissions. This is 
particularly likely due to the strong political, economic and social drivers for approval of coal mining 
activities in Australia. Substantial amounts of royalties for coal and coal seam gas are payable to 
governments around Australia,
263
 and the mining sector provides hundreds of thousands of jobs
264
 and 
                                                          
259 Wildlife Preservation Society of Queensland Proserpine/Whitsunday Branch Inc v Minister for the Environment and Heritage (2006) 232 
ALR 510 at [524]. 
260 A causal link was found in Australian Conservation Foundation v Latrobe City Council (2004) 140 LGERA 100 at [101] and [110]; 
Greenpeace Australia v Redbank Power Company and Singleton Council (1994) 86 LGERA 143 at 153; Gray v Minister for Planning 
(2006) 152 LGERA 258 at [100]. 
261 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 136(2) and (4); Land Use Planning and Approvals Act 1993 
(Tas), ss 51(2)(a), 60T(4)(a), Sch 1, Pt 1(1)(a),(b) and Pt 2(c),(d),(g); Planning and Environment Act 1987 (Vic), s 60(1)(e) and (1A)(f); 
Environmental Protection Act 1994 (Qld), s 207(2)(b)(ii) and Sch 4; Planning and Development Act 2007 (ACT), s 129(g), (h) and (i); 
Environmental Planning and Assessment Act 1979 (NSW), ss 79C(1)(a)(i) and (b) and 89H; Development Act 1993 (SA), s 48(5)(d) and (e); 
Planning and Development Act 2005 (WA), s (4)(2) and Sch 7. In Greenpeace Australia v Redbank Power Company and Singleton Council 
(1994) 86 LGERA 143 the project was approved subject to conditions. 
262 Planning Act 1999 (NT), s 51(p) (“the public interest” which will necessarily involve social and economic considerations); Land Use 
Planning and Approvals Act 1993 (Tas), ss 51(2)(a), 60T(4)(a), Sch 1, Pt 1(1)(d) and Pt 2 (c),(d),(h); Planning and Environment Act 1987 
(Vic), s 60(1A)(a); Environmental Protection Act 1994 (Qld), s 2072(b)(ii) and Sch 4 (“the public interest” which will necessarily involve 
social and economic considerations); Environmental Planning and Assessment Act 1979 (NSW), ss 79C(1)(b), (e) and 89H; Environment 
Protection and Biodiversity Conservation Act 1999 (Cth), s 136(1)(b). 
263 In New South Wales alone, these royalties are worth over a billion dollars annually to the government: NSW Government Department of 
Industry and Investment, Mining Regulation 2010 Regulatory Impact Statement (May 2010) at 5. Royalties paid to the Queensland 
government are expected to increase from $2.2 billion in 2010-2011 to $6.1 billion by 2020-21 at current prices: Gluer H, CEO, Tarong 
Energy Corp, “Queensland‟s Unfolding Resource Industries – Education Skills, Economic and Research Opportunities” (Power Point 
Presentation delivered at 2011 Senior Leadership Group Conference, Kingscliff, NSW, 12 May 2011).  
264 Department of the Prime Minister and Cabinet, Securing Australia’s Energy Future (Commonwealth of Australia, 2004)  at 1. For 
example in New South Wales, the wealth created from mining and mineral processing employs around 29,500 people directly, mainly in 
regional towns and cities, and supports over 80,000 jobs throughout the State: NSW Government Department of Industry and Investment, n 
263 at 8.  
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billions of dollars worth of exports each year.
265
 In these circumstances, environmental impacts 
caused by greenhouse gas emissions may be relegated to a subsidiary consideration.
266
  
 
The challenge posed by strong economic, social and political drivers is compounded by the limited 
avenues available for review of decisions to approve coal mining activities. Decisions to approve coal 
mining activities can generally only be challenged through the process of judicial review.
267
 One 
common ground of judicial review is a failure by the decision-maker to consider a relevant 
consideration,
268
 such as environmental impacts caused by greenhouse gas emissions. However, the 
structure of environmental and planning legislation generally allows judges to conclude that the 
decision-maker has indeed considered environmental impacts caused by greenhouse gas emissions
269
 
and decided to approve the project after weighing all the relevant considerations. It is very difficult for 
an applicant for judicial review to challenge a decision on the ground that too little weight was given 
to environmental impacts. While judicial review remedies are available where a decision-maker has 
overlooked or ignored a relevant consideration,
270
 the weight to be given to each consideration is a 
matter for the decision-maker to determine,
271
 except in rare cases of „extreme irrationality or 
illogicality‟.272 
 
Where a right to merits review is provided, it is open to the applicant to make submissions as to the 
weight that should be given to the environmental impacts relative to other relevant considerations. 
Several jurisdictions provide for merits review of planning decisions in relation to coal mining 
                                                          
265 $40.97 billion worth of coal was exported to 37 countries from Queensland alone in the 2008-2009 financial year, and there is increasing 
demand from international buyers: Department of Employment, Economic Development and Innovation, Queensland’s Coal – Mines and 
Advanced Projects (Queensland Government, June 2010) at 1.  
266 See for example, Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [23].  
267 Administrative Decisions (Judicial Review) Act 1977 (Cth), ss 5-7; Administrative Decisions (Judicial Review) Act 1989 (ACT), ss 5-7; 
Judicial Review Act 1991 (Qld), ss 20(1), 21(2) and 22; Judicial Review Act 2000 (Tas), ss 17(2), 18(2) and 19; Administrative Law Act 
1978 (Vic), s 3 (provides for review of tribunal decisions only). These statutes generally reflect the common law right to judicial review 
which is available in all other States and Territories. 
268 Administrative Decisions (Judicial Review) Act 1977 (Cth), s 5(1)(e) and (2)(b); Administrative Decisions (Judicial Review) Act 1989 
(ACT), s 5(1)(e) and (2)(b); Judicial Review Act 1991 (Qld), ss 20(2)(e) and 23(b); Judicial Review Act 2000 (Tas), ss 17(2)(e) and 20(b); 
Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 66 ALR 299 at 308-315 per Mason J. Other grounds of judicial review may 
apply to the decision to grant a planning or environmental authorisation but these grounds may be difficult to establish. For example, judicial 
review on the grounds of Wednesbury unreasonableness (where an exercise of statutory power is so unreasonable that no reasonable person 
could have so exercised the power) is difficult to establish: Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 
KB 223; Administrative Decisions (Judicial Review) Act 1977 (Cth), s 5(2)(g). 
269 Anvil Hill Project Watch Association Inc v Minister for the Environment & Water Resources (2007) 243 ALR 784 at [40] and [49]; 
Drake-Brockman v Minister for Planning (2007) 158 LGERA 349 at [385]-[386]; Wildlife Preservation Society of Qld 
Proserpine/Whitsunday Branch Inc v Minister for the Environment and Heritage (2006) 232 ALR 510 at [520]. 
270 A “relevant consideration is one which the decision maker is bound to take into account”: Minister for Aboriginal Affairs v Peko-
Wallsend Ltd (1986) 162 CLR 24 at 39. 
271 Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24. 
272 Minister for Immigration and Multicultural Affairs; Ex parte Applicant S20/2002 (2003) 198 ALR 59 at [96]; Crime and Misconduct 
Commission v Assistant Commissioner J P Swindells [2009] QSC 409 at [11]. 
34 
 
activities,
273
 but this is not uniform throughout Australia. For example, in Queensland there are only 
limited rights of judicial review for decisions relating to environmental authorities for coal mining 
activities.
274
 
 
Uniform availability of merits review for decisions to approve coal mining activities may overcome 
some of the limitations of judicial review. Merits review can examine the weighting given to 
environmental impacts caused by greenhouse gas emissions in the decision-making process. A 
specialist court or tribunal conducting merits review would allow for the development of principles 
which would assist in a more consistent and deliberate balancing of development and environmental 
protection, and a more knowledgeable weighing of risks, liabilities and rights.
275
 Through its 
„normative effect‟, merits review could also provide better modelling of decision-making processes 
for primary decision-makers.
276
 
 
However, the significance of the environmental impacts caused by greenhouse gas emissions will 
remain unclear until more precise systems exist for measuring the type and volume of emissions from 
particular mining projects and assessing their effects. In the absence of scientific certainty, statutory 
presumptions regarding the environmental impacts caused by greenhouse gas emissions could be 
legislated. For example, legislative provisions could set out the amount of greenhouse gas emissions 
which are presumed to have a “significant impact” on the environment. 
 
ii. Consideration of greenhouse gas emissions in decisions to grant a mining 
tenement 
In addition to the approval process under environmental and planning legislation, some mining and 
petroleum statutes require consideration of adverse environmental impacts of the activity as part of 
the decision-making process for the grant of a mining tenement. In the Australian Capital Territory, 
New South Wales, Queensland and Tasmania the decision-maker must take the environmental 
impacts of the mining activities into account when deciding whether to grant or refuse a mining 
                                                          
273 The original applicant for a planning or environmental authorisation will generally have a right to appeal: Planning Act 1999 (NT), ss 
111-116; Environmental Planning and Assessment Act 1979 (NSW), s 97; Land Use Planning and Approvals Act 1993 (Tas), s 61; Planning 
and Environment Act 1987 (Vic), ss 77-81; Planning and Development Act 2005 (WA), ss 236 and 254; Planning and Development Act 
2007 (ACT), s 408. However appeal rights in favour of objectors are more restricted: Bates, n 213, p 281; Environmental Planning and 
Assessment Act 1979 (NSW), s 98; Land and Environment Court Act 1979 (NSW), s 17(d); Planning and Environment Act 1987 (Vic), ss 82 
and 82B; Development Act 1993 (SA), s 38 (only objectors in respect of “category 3” developments have a right to merits review); Planning 
and Development Act 2005 (WA), s 236; Land Use Planning and Approvals Act 1993 (Tas), s 61; Planning and Development Act 2007 
(ACT), s 409. 
274 Environmental Protection Act 1994 (Qld), Ch 11, Pt 3.  
275 McAuslan advocates for this type of court in the English context: McAuslan P, “The Role of Courts and Other Judicial Type Bodies” 
(1991) 3 Journal of Environmental Law 195. 
276 This concept of merits review developing principles that guide primary decision-makers is known as „normative effect‟ and is a major 
justification for merits review: Australian Law Reform Commission, Report 89 Managing Justice (2000) at [9.5]. 
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tenement.
277
 In New South Wales, the Mining Act 1992 states that the decision-maker is not required 
to consider matters already assessed under any other approval,
278
 which presumably includes 
approvals under the Environmental Planning and Assessment Act 1979. In the Northern Territory, the 
decision-maker must consider protection of the environment when granting an authorisation for coal 
mining activities.
279
  
 
The abovementioned legislation does not specifically outline what adverse environmental impacts 
must be considered in the decision to grant a mining tenement, or what aspects of environmental 
protection are relevant. The legislation merely requires the decision-maker to take environmental 
impacts into account as one of the factors. Application of the legislation commonly amounts to little 
more than an acknowledgement of the requirement to consider environmental impacts of the proposed 
mining activities.
280
 The general approach is for the decision-maker to refer to the existence of the 
relevant environmental authority and whether any conditions are attached in compliance with the 
legislation, without reassessing the environmental impacts.
281
 For example, in Re Xstrata Coal 
Queensland Pty Ltd Koppenol P was not satisfied that the proposed mine would cause any adverse 
environmental impact which could not be managed by the relevant draft environmental authority.
282
 
 
iii. Recommendations for reform 
General provisions in legislation empowering decision-makers to consider (i) environmental impacts 
of mining activities; (ii) environmental impacts of greenhouse gas emissions resulting from mining; or 
(iii) principles of ESD, have been applied in such a way as to have limited impact on the reduction 
and mitigation of greenhouse gas emissions. Some options for strengthening the provisions are as 
follows:  
 
                                                          
277 Planning and Development Act 2007 (ACT), s 165(3)(g); Mining Act 1992 (NSW), s 238(1)(a); Mineral Resources Act 1989 (Qld), ss 
271(2)(b) and 269(4)(j). In Tasmania the Minister may only grant an application for a lease if the applicant has provided the Director with 
sufficient information relating to the likely impact on the environment (Mineral Resources Development Act 1995 (Tas), s 75(3)(f)) which 
indicates that this information will be taken into consideration when making the decision to grant or refuse.  
278 Mining Act 1992 (NSW), s 238(3). 
279 Mining Management Act (NT), s 82. 
280 Lee v Kokstad Mining Pty Ltd [2008] 1 Qd R 65 at [25]; De Lacey v Kagara Pty Ltd [2009] QLC 77 at [171]; Wallace v Anson Holdings 
Pty Ltd and The Environmental Protection Agency [2009] QLC 63 at [74]; Re Australian Finegrain Marble Pty Ltd [2006] QLRT 13 at 
[13]; Re Angela Mining Pty Ltd v Philipson [2006] QLRT 108 at [27]-[31].  
281 See for example Re Johnson [2010] QLC 51 which is indicative of the Queensland approach. 
282 Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [22]. The upcoming Queensland challenge to the proposed Wandoan coal mine 
bases several grounds of objection upon the need to have regard to, inter alia, any adverse environmental impacts caused by the mine 
(Mineral Resources Act 1989 (Qld), s 269(4)(j), (k) and (l)): Queensland Environmental Protection Agency, Ecoaccess, Objection form: 
Sections 71 and 260 Mineral Resources Act 1989; Sections 216 and 217 Environmental Protection Act 1994, lodged by Friends of the Earth 
– Brisbane Co-Op Ltd, 25 February 2011. The objections were heard by the Land Court of Queensland on 22 August – 2 September 2011 
and no decision has been handed down as of 16 September 2011.  
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(1) Specific legislative duties could be imposed on decision-makers to consider any 
environmental impacts caused by greenhouse gas emissions from the proposed activity 
when making the decision to approve or refuse coal mining activities. This duty should be 
incorporated into the decision-making process under both planning and environmental 
legislation, and mining and petroleum legislation. Consequently a decision-maker would 
be required to consider any environmental impacts caused by greenhouse gas emissions 
from coal mining activities when making a decision to grant a planning or environmental 
authorisation and a mining tenement.  
(2) Environmental impacts caused by greenhouse gas emissions could form part of a 
mandated hierarchy of considerations in the decision-making process.
283
 The 
environmental impacts caused by greenhouse gas emissions, or the effects of climate 
change, could be framed as a „cardinal principle‟284 which ranks higher than social or 
economic considerations in the decision-making process for approval of coal mining 
activities.  
(3) Merits review of decisions to approve coal mining activities could be made available in 
all Australian jurisdictions. As merits review tribunals are required to arrive at the 
„correct or preferable decision‟,285 and not merely avoid judicially reviewable legal error, 
this type of review would enable development of a set of principles for evaluating the 
scientific evidence and weighing the environmental and other considerations.  
 
Although these reforms are a step in the right direction, they are still merely imposing a duty to 
consider environmental impacts caused by greenhouse gas emissions, and a right to merits review of 
decisions to approve coal mining activities. In order to be effective the abovementioned reforms 
should be coupled with the imposition of conditions of approval which require reduction or mitigation 
of greenhouse gas emissions.  
 
 
 
 
 
                                                          
283 For example National Parks and Wildlife Act 1975 (Qld), s 25; Nature Conservation Act 1992 (Qld), s 17; Forestry Act 1959 (Qld), s 33. 
284 For example National Parks and Wildlife Act 1975 (Qld), s 25 states: “The cardinal principle to be observed in the management of 
national parks shall be the permanent preservation, to the greatest possible extent, of their natural condition and the Director shall exercise 
his powers under this Act in such manner as appears to him most appropriate to achieve this objective”. This section was applied in Cape 
York Land Council Aboriginal Corporation v Boyland [2000] QCA 202 (“Lizard Island case”). 
285 Drake v Minister for Immigration and Ethnic Affairs (1979) 2 ALD 60. 
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c. Conditions of approval imposed upon the grant of a mining tenement and/or planning 
or environmental authorisation for coal mining activities 
 
Measures adopted to achieve ESD and regulate environmental issues should be cost-effective and not 
disproportionate to the significance of the environmental issue being addressed.
286
 This may include 
the adoption of flexible policy instruments, such as improved valuation, pricing and incentive 
mechanisms.
287
 One measure that could be used to regulate greenhouse gas emissions is the 
imposition of conditions of approval as part of the environmental authority or upon the grant of the 
mining tenure. These conditions should be cost-effective and proportionate to the environmental issue 
being addressed. Current legislation allows for the imposition of conditions of approval upon planning 
or environmental authorisations
288
 and mining tenements.
289
  
 
i. Conditions of approval that can be imposed upon a planning or environmental 
authorisation 
When making the decision to grant a planning or environmental authorisation, generally the decision-
maker will have a wide discretion to impose any conditions he or she thinks fit.
290
 Commonly, 
conditions can be imposed regarding the carrying out of the development and any works.
291
 In 
Queensland, standard conditions specifying how the coal mining activities are to be carried out are 
imposed.
292
 These standard conditions relate to matters such as land disturbance, air quality, noise 
emissions and hazardous contaminants.
293
  
 
                                                          
286 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1; Australian Government, n 31 at 3.4(iii). 
287 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1. 
288 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 134(1); Environmental Planning and Assessment Act 1979 
(NSW), s 89E(1)(a); Planning and Development Act 2007 (ACT), ss 162(1)(b) and 165; Development Act 1993 (SA), ss 42 and 48(2)(b)(i); 
Environmental Protection Act 1986 (WA), s 45(1); Planning and Environment Act 1987 (Vic), s 62; Land Use Planning and Approvals Act 
1993 (Tas), ss 51(3A) and 60U; Environmental Management and Pollution Control Act 1994 (Tas), s 25(6) and (8); Planning Act 1999 
(NT), ss 55 and 56; Environmental Protection Act 1994 (Qld), ss 168A, 171DA, 210 and 225(1)(b). 
289 Mining Act 1992 (NSW), s 70; Mineral Titles Act 2010 (NT), ss 45, 85-99; Mineral Resources Act 1989 (Qld), s 276; Mineral Resources 
(Sustainable Development) Act 1990 (Vic), s 26; Mining Act 1978 (WA), ss 71 and 82; Mining Act 1971 (SA), s 34 and Mining Regulations 
1998 (SA), reg 42; Mineral Resources Development Act 1995 (Tas), s 80; Planning and Development Act 2007 (ACT), s 165; Petroleum 
(Onshore) Act 1991 (NSW), s 23; Petroleum and Gas (Production and Safety) Act 2004 (Qld), ss 150-160; Petroleum Act 1984 (NT), ss 54 
and 58; Petroleum and Geothermal Energy Act 2000 (SA), s 38 and Pt 11, Div 3; Petroleum and Geothermal Energy Resources Act 1967 
(WA), s 66. 
290 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 134(1); Environmental Planning and Assessment Act 1979 
(NSW), s 89E(1)(a); Development Act 1993 (SA), ss 42(1)(a) and 48(2)(b)(i); Environmental Protection Act 1994 (Qld), ss 171DA, 210(1) 
and 225(1)(b) (for level 1 and 2 non code-compliant mining leases); Environmental Protection Act 1986 (WA), s 45(1); Planning and 
Environment Act 1987 (Vic), s 62(2); Land Use Planning and Approvals Act 1993 (Tas), s 51(3A), Planning Act 1999 (NT), s 55. 
291 Carrying out of development/any works: Planning Act 1999 (NT), s 56; Land Use Planning and Approvals Act 1993 (Tas), s 60U(1); 
Planning and Environment Act 1987 (Vic), s 62(2)(c),(d); Development Act 1993 (SA), s 42(3)(a) and (c); Planning and Development Act 
2007 (ACT), s 165(3)(a)-(c) and (m). 
292 Environmental Protection Act 1994 (Qld), ss 168A(2) and 203 (1)(c); Environmental Protection Regulation 2008 (Qld), Sch 3; 
Queensland Government Department of Environment and Resource Management, n 208. 
293 Queensland Government Department of Environment and Resource Management, n 208 at 9-11. 
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The following conditions can also be imposed on a planning or environmental authorisation: 
 conditions requiring financial security;294 
 conditions requiring the applicant to prepare and submit an environmental management 
 plan;
295
 
 conditions to prevent or mitigate environmental impacts;296 and 
 conditions for the monitoring of environmental effects.297  
 
In Queensland conditions requiring or relating to environmental offsets may be imposed under an 
environmental authority.
298
 This type of condition may require works or activities to be undertaken on 
land, or a monetary payment to an environmental offset trust.
299
 However, it appears such conditions 
can only be imposed where all cost-effective on-site mitigation measures for the relevant mining 
activities have been, or will be, undertaken.
300
 Notably, the New South Wales State Environmental 
Planning Policy (Mining, Petroleum Production and Extractive Industries) 2007 requires the consent 
authority to consider, inter alia, whether or not the consent should be issued subject to conditions to 
ensure that greenhouse gas emissions are minimised to the greatest extent practicable.
301
 
 
ii. Conditions of approval that can be imposed upon a mining tenement 
Mining and petroleum legislation also allows for the imposition of conditions upon mining tenements, 
as detailed earlier in this article.
302
 Similar to planning and environmental authorisations, the decision-
maker is given a wide discretion to impose conditions as he or she thinks fit.
303
 Several jurisdictions 
                                                          
294 Planning and Development Act 2007 (ACT), s 165(3)(k); Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 
134(3)(a). 
295 Environmental Management and Pollution Control Act 1994 (Tas), s 25(6)(b); Environment Protection and Biodiversity Conservation 
Act 1999 (Cth), s 134(3)(d). 
296 Planning and Development Act 2007 (ACT), s 165(3)(h). 
297 Environmental Management and Pollution Control Act 1994 (Tas), s 25(6)(c); Environment Protection and Biodiversity Conservation 
Act 1999 (Cth), s 134(3)(f). 
298 Environmental Protection Act 1994 (Qld), s 210(3). 
299 Environmental Protection Act 1994 (Qld), s 210(4) and (5). 
300 Environmental Protection Act 1994 (Qld), s 210(3).  
301 State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries) 2007 (NSW), cl 14(1)(c). As of 16 
September 2011 no such conditions have been imposed pursuant to this particular clause although „a condition to offset the GHG emissions 
arising from the mine‟ has been sought and not yet determined: Hunter Environment Lobby, „Statement of Facts and Contentions‟ in Hunter 
Environment Lobby Inc v Minister for Planning and Ulan Coal Mines Ltd, NSWLEC 10998/2010, hearing 6-24 June 2011 (judgement 
reserved) at [8]-[9] and [16].  
302 At the section titled “Conditions that may be imposed on a mining tenement”. 
303 Mineral Titles Act 2010 (NT), s 85(3); Mineral Resources Act 1989 (Qld), s 276(1)(m); Mineral Resources Development Act 1995 (Tas), 
s 80(1); Mining Act 1992 (NSW), s 70(1)(c); Mining Act 1971 (SA), s 34(4); Mining Act 1978 (WA), s 71; Mining Management Act (NT), s 
37(2)(b); Petroleum Act 1984 (NT), s 54(1); Petroleum Act 1923 (Qld), s 44(d); Petroleum and Geothermal Energy Act 2000 (SA), s 76(1); 
Petroleum and Geothermal Energy Act 1967 (WA), s 66(1); Petroleum (Onshore) Act 1991 (NSW), s 23(1)(a). 
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specifically facilitate the imposition of conditions for environmental conservation and protection,
304
 
mitigation of any environmental impacts or harm,
305
 or environmental objectives for dealing with the 
consequences of events associated with the relevant activities.
306
 These categories are fairly broad and 
appear to encompass all aspects of environmental protection and environmental harm, which could 
include the impacts of climate change. 
 
In principle, the current mining statutes appear to authorise the imposition of conditions in mining 
tenements for the reduction or mitigation of greenhouse gas emissions. The imposition of such 
conditions however, suffers from the same difficulties of proving causation as discussed in relation to 
the planning and environmental permit process. In Re Xstrata Coal Queensland Pty Ltd the applicants 
sought the imposition of conditions upon the environmental approval
307
 and additional surface area 
application
308
 requiring that greenhouse gas emissions from the mining, transport and use of the coal 
be avoided, offset or reduced.
309
 The Queensland Land and Resources Tribunal refused to impose 
such conditions, for the following reasons: 
 
apart from having no demonstrated impact on global warming or climate change…any such condition would have…the 
real potential to drive wealth and jobs overseas and to cause serious adverse economic and social impacts upon the State 
of Queensland. Absent universally applied policies for greenhouse gas reduction, requiring this mine (and no others) to 
limit or reduce its greenhouse gas emissions would be arbitrary and unfair. That cannot be what our law requires.310 
 
Even following the order by the Land and Environment Court in Gray v Minister for Planning
311
 to 
take into account greenhouse gas emissions, the Minister for Planning (NSW) did not require any 
conditions related to offsets or abatement of emissions, but instead imposed conditions that required 
the applicant to prepare and implement an Energy Savings Action Plan for the project; to monitor and 
report annually on the direct emissions from the mining operations; and to investigate ways to reduce 
direct emissions.  
 
                                                          
304 Mining Act 1992 (NSW), s 239B(1)(a); Mineral Resources (Sustainable Development) Act 1990 (Vic), s 26(2)(b). 
305 Planning and Development Act 2007 (ACT), s 165(3)(h); Mining Act 1992 (NSW), s 239B(1)(a).  
306 Petroleum and Geothermal Energy Act 2000 (SA), ss 100 and 105(1); Petroleum and Geothermal Energy Regulations 2000 (SA), reg 
13(1). 
307 Which was an environmental authority under Ch 5 of the Environmental Protection Act 1994 (Qld): Re Xstrata Coal Queensland Pty Ltd 
[2007] QLRT 33 at [1]. 
308 The case concerned an application under s 275 of the Mineral Resources Act 1989 (Qld) for the grant of an additional surface area to a 
mining lease, for the development of a new open cut coal mining operation to replace current production areas: Re Xstrata Coal Queensland 
Pty Ltd [2007] QLRT 33 at [1]. 
309 Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [5]. 
310 Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [23]. 
311 Gray v Minister for Planning [2006] 152 LGERA 258. 
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iii. The imposition of conditions of approval in practice 
It is extremely uncommon for the above mentioned legislation to be applied in practice to impose 
conditions for the reduction or mitigation of greenhouse gas emissions caused by coal mining 
activities.
312
 This lack of practical application may be caused by the strong political, economic and 
social impetus for the approval of coal mining activities as was expressly highlighted in Re Xstrata 
Coal Queensland Pty Ltd.
313
  
 
The application of the principle that conditions of approval should be cost-effective and proportionate 
to the environmental issue being addressed
314
 will depend on the opinion of the decision-maker as to 
the significance of the environmental issue. A decision-maker is vested with a wide discretion to 
impose conditions of approval.
315
 If the decision-maker does not consider the issue of climate change 
to be sufficiently significant, he or she will not consider the imposition of conditions for the reduction 
or mitigation of greenhouse gas emissions to be either cost-effective or proportionate. 
 
iv. Recommendations for reform 
In order to address the reluctance of decision-makers to impose conditions requiring steps for the 
reduction of greenhouse gas emissions, specific legislative duties will need to be imposed. This will 
provide an important support for the suggested reforms to the content of the EIS and the 
environmental authorisation decision-making process. In principle, obligations to reduce or mitigate 
greenhouse gas emissions could be imposed upon a tenement holder in several forms, including the 
capture of emissions at their source and removal (geological sequestration), mitigation of greenhouse 
gas emissions through the purchase of carbon credits, or through other abatement measures such as 
biological sequestration. For example, in Greenpeace Australia v Redbank Power Company and 
Singleton Council development consent for a power station was granted upon the condition that tree 
planting to offset emissions (biological sequestration) had to be undertaken.
316
  
                                                          
312 Notably, “a condition to offset the GHG emissions arising from the mine” has been sought in a recent case that has not yet been 
determined: Hunter Environment Lobby, “Statement of Facts and Contentions” in Hunter Environment Lobby Inc v Minister for Planning 
and Ulan Coal Mines Ltd, NSWLEC 10998/2010, hearing 6-24 June 2011 (judgement reserved) at 16. 
313 Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [23]. 
314 Ecologically Sustainable Development Steering Committee, n 26 at Pt 1; Australian Government, n 31 at 3.4(iii). 
315 Environment Protection and Biodiversity Conservation Act 1999 (Cth), s 134(1); Environmental Planning and Assessment Act 1979 
(NSW), s 89E(1)(a); Development Act 1993 (SA), ss 42(1)(a) and 48(2)(b)(i); Environmental Protection Act 1994 (Qld), ss 171DA, 210(1) 
and 225(1)(b) (for level 1 and 2 non code-compliant mining leases); Environmental Protection Act 1986 (WA), s 45(1); Planning and 
Environment Act 1987 (Vic), s 62(2); Land Use Planning and Approvals Act 1993 (Tas), s 51(3A), Planning Act 1999 (NT), s 55; Mineral 
Titles Act 2010 (NT), s 85(3); Mineral Resources Act 1989 (Qld), s 276(1)(m); Mineral Resources Development Act 1995 (Tas), s 80(1); 
Mining Act 1992 (NSW), s 70(1)(c); Mining Act 1971 (SA), s 34(4); Mining Act 1978 (WA), s 71; Mining Management Act (NT), s 
37(2)(b); Petroleum Act 1984 (NT), s 54(1); Petroleum Act 1923 (Qld), s 44(d); Petroleum and Geothermal Energy Act 2000 (SA), s 76(1); 
Petroleum and Geothermal Energy Act 1967 (WA), s 66(1); Petroleum (Onshore) Act 1991 (NSW), s 23(1)(a). 
316 Greenpeace Australia v Redbank Power Company and Singleton Council (1994) 86 LGERA 143 at 157 and Annexure A “Conditions”. 
41 
 
It is recognised that the imposition of these obligations will face several challenges. Currently in 
Australia there is a lack of existing technology for geological sequestration, and no regulated national 
market from which carbon credits can be purchased. Carbon credits would have to be purchased from 
independent contractors, voluntary markets or future regulated markets. These carbon credits should 
be created in accordance with a verified standard such as the National Carbon Offset Standard, or 
standards under the Carbon Farming Initiative legislation,
317
 in order to ensure they represent real and 
permanent emissions abatement.
318
  
 
Another challenge to the imposition of an obligation to reduce or mitigate greenhouse gas emissions 
may be the quantification and verification of the emissions. To be effective, an obligation must 
articulate and verify the amount of greenhouse gas emissions to be eliminated or mitigated. This may 
initially be expressed as a percentage of the project‟s greenhouse gas emissions,319 but ultimately the 
technology to quantitatively measure greenhouse gas emissions must be available.
320
 Furthermore, the 
administering authority must have sufficient resources to monitor compliance with conditions to 
reduce or mitigate greenhouse gas emissions.  
 
d. The use of environmental offences and their potential application to coal mining 
activities 
 
Each Australian State and Territory has enacted some form of environmental protection legislation.
321
 
These Acts have objectives such as protecting the environment and promoting the principles of 
ESD,
322
 notably, the preservation of biological diversity and ecological integrity.
323
 
 
Environmental protection legislation contains provisions that seek to regulate pollution, and prohibit 
actions that cause environmental harm. The legislation will generally make it an offence to breach 
                                                          
317 See Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth); Australian National Registry of Emissions Units Act 2011 (Cth). 
318 See further Durrant, n 4 at Ch 12.  
319 As it was in Re Xstrata Coal Queensland Pty Ltd [2007] QLRT 33 at [9]. 
320 One method which could be used is: Australian Greenhouse Office, National Carbon Accounting System: The FullCAM Carbon 
Accounting Model (Version 3.0) User Manual (March 2005). 
321 Environmental Management and Pollution Control Act 1994 (Tas); Environment Protection Act 1997 (ACT); Environment Protection 
Act 1970 (Vic); Environmental Protection Act 1993 (SA); Environmental Protection Act 1994 (Qld); Environmental Protection Act 1986 
(WA); Protection of the Environment Operations Act 1997 (NSW); Waste Management and Pollution Control Act (NT). 
322 Environmental Management and Pollution Control Act 1994 (Tas), Sch 1; Environment Protection Act 1997 (ACT), s 2(1)(a) and (g); 
Environment Protection Act 1970 (Vic), ss 1A-1L; Environmental Protection Act 1993 (SA), s 10(1); Environmental Protection Act 1994 
(Qld), s 3; Environmental Protection Act 1986 (WA), s 4A; Protection of the Environment Operations Act 1997 (NSW), s 3(a); Waste 
Management and Pollution Control Act (NT), s 5. 
323 Australian Government, n 31 at 3.5.3; Preston B, “The Role of Public Interest Environmental Litigation” (2006) 23 EPLJ 337 at 348. 
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these provisions. As outlined below, the relevant provisions are phrased in wide terms and could 
theoretically extend to regulate greenhouse gas emissions caused by coal mining activities. 
 
In most jurisdictions, environmental protection legislation creates the offence of unlawfully causing 
serious or material environmental harm or environmental nuisance.
324
 “Environmental harm” and 
“environment” are generally widely defined.325 For example, in South Australian legislation, 
“environmental harm” means any harm (including risk of harm or future harm) to the environment of 
whatever degree or duration.
326
 “Environment” includes the land, air, water, organisms and 
ecosystems and includes the amenity values of an area.
327
 Taking these two definitions as an example, 
the South Australian offence provisions could apply to the risk of harm, or future harm, which the 
impacts of climate change pose to the land, air, water, organisms and ecosystems.  
 
Other jurisdictions have enacted similarly wide definitions of “environment”, “environmental harm” 
and “environmental value”. “Environment” is defined as “living things, their physical, biological and 
social surroundings, and interactions between all of these”,328 “components of the earth including soil, 
atmosphere, water, matter, organisms and ecosystems”,329 “land, air, water, organisms and ecosystems 
including… human made structures and… amenity values”330 or similar.331 “Environmental harm” is 
defined as “any direct or indirect alteration of the environment that has the effect of degrading the 
environment”,332 “any adverse effect, or potential adverse effect (whether temporary or permanent and 
of whatever magnitude, duration or frequency) on an environmental value”333 or similar.334  
 
                                                          
324 Environmental Protection Act 1993 (SA), ss 79, 80 and 82; Environmental Protection Act 1986 (WA), ss 50A and 50B; Environmental 
Management and Pollution Control Act 1994 (Tas), ss 50, 51 and 53; Waste Management and Pollution Control Act (NT), s 83; 
Environmental Protection Act 1994 (Qld), ss 437, 438 and 440; Environment Protection Act 1997 (ACT), ss 137-139 and 141. The Mining 
Management Act (NT) also contains similar provisions: ss 14(3) and 27.  
325 Environmental Management and Pollution Control Act 1994 (Tas), ss 3 and 5; Waste Management and Pollution Control Act (NT), s 4; 
Environmental Protection Act 1994 (Qld), ss 8 and 14; Environment Protection Act 1997 (ACT) Dictionary; Mining Management Act (NT), 
s 4; Environmental Protection Act 1986 (WA), ss 3 and 3A; Environmental Protection Act 1970 (Vic), s 4. 
326 Environmental Protection Act 1993 (SA), s 3(1).  
327 Environmental Protection Act 1993 (SA), s 5(1).  
328 Environmental Protection Act 1986 (WA), s 3(1). 
329 Environment Protection Act 1997 (ACT), Dictionary. 
330 Waste Management and Pollution Control Act (NT), s 4. 
331 Environmental Protection Act 1994 (Qld), s 8; Environmental Management and Pollution Control Act 1994 (Tas), s 3; Mining 
Management Act (NT), s 4; Protection of the Environment Operations Act 1997 (NSW), Dictionary; Environmental Protection Act 1970 
(Vic), s 4. 
332 Protection of the Environment Operations Act 1997 (NSW), Dictionary. 
333 Environmental Protection Act 1994 (Qld), s 14(1). 
334 Environmental Protection Act 1986 (WA), s 3A, Environmental Management and Pollution Control Act 1994 (Tas), s 5; Waste 
Management and Pollution Control Act (NT), s 4; Mining Management Act (NT), s 4; Environment Protection Act 1997 (ACT), Dictionary. 
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“Environmental value” is defined as “a quality or physical characteristic of the environment that is 
conducive to ecological health or public amenity or safety”,335 “a beneficial use or an ecosystem 
health condition”336 or similar.337 
 
Therefore, if the impacts of climate change fall within the definition of „environmental harm‟, the act 
of causing environmental harm through the emission of greenhouse gases from coal mining activities 
could be an offence under environmental protection legislation. Tenement holders would 
consequently be liable to prosecution and/or a range of other enforcement mechanisms available to 
the relevant administering authority.
338
 However, it must be noted that a defence of taking all 
reasonable and practicable measures to prevent or minimise the harm exists in some jurisdictions.
339
 
 
Additionally, several environmental protection Acts contain restrictions upon undertaking activities 
that cause pollution to the environment,
340
 and restrictions upon disposal of contaminants or waste.
341
 
“Pollution”, “contaminants” and “waste” are defined in wide terms342 that could include greenhouse 
gas emissions. “Pollution” is defined as “air, water, noise or land pollution”,343 “a contaminant or 
waste that is emitted, discharged, deposited or disturbed or that escapes”344 or similar.345 
“Contaminants” are defined as “a gas, liquid or solid”.346 “Waste” is defined to include “any substance 
(whether solid, liquid or gaseous) that is discharged, emitted or deposited in the environment in such 
                                                          
335 Environmental Protection Act 1994 (Qld), s 9. 
336 Environmental Protection Act 1986 (WA), s 3(1). 
337 Waste Management and Pollution Control Act  (NT), s 4. 
338 For example, the Queensland Department of Environment and Resource Management may bring legal proceedings to prosecute an 
environmental offence: Environmental Protection Act 1994 (Qld), Ch 10, Pt 3. 
339 Environmental Protection Act 1994 (Qld), s 319(1).  
340 Environmental Management and Pollution Control Act 1994 (Tas), s 51A (offence to deposit pollutant where environmental harm may 
be caused); Environment Protection Act 1997 (ACT), s 142 (placing pollutant where it could cause harm) but only if the pollutant is 
prescribed or exceeds the prescribed measure (s 5); Environment Protection Act 1970 (Vic), s 41; Environmental Protection Act 1986 (WA), 
s 49; Environmental Protection Act 1993 (SA), s 25; Protection of the Environment Operations Act 1997 (NSW), s 95. 
341 Protection of the Environment Operations Act 1997 (NSW), s 115(1); Environmental Protection Act 1994 (Qld), s 443 (offence to place 
contaminant where environmental harm or nuisance may be caused); Environment Protection Act 1970 (Vic), s 40; Environmental 
Protection Act 1986 (WA), ss 49A, 50 and 51. The Environmental Protection Act 1994 (Qld) also makes it an offence to release a 
“prescribed contaminant” (s 442) but greenhouse gas emissions are not yet a prescribed contaminant. 
342 Environmental Management and Pollution Control Act 1994 (Tas), s 3; Waste Management and Pollution Control Act  (NT), s 4; 
Protection of the Environment Operations Act 1997 (NSW), Dictionary; Environmental Protection Act 1994 (Qld), s 11; Environment 
Protection Act 1997 (ACT), Dictionary; Environment Protection Act 1970 (Vic), s 4(1); Environmental Protection Act 1993 (SA), s 3(1); 
Environmental Protection Act 1986 (WA), ss 3 and 3A. 
343 Protection of the Environment Operations Act 1997 (NSW), Dictionary. 
344 Waste Management and Pollution Control Act (NT), s 4. 
345 Environmental Protection Act 1993 (SA), s 3(1) (definition of “pollute”); Environmental Protection Act 1986 (WA), s 3A; 
Environmental Management and Pollution Control Act 1994 (Tas), s 3 (definition of “pollute”); Environment Protection Act 1997 (ACT), 
Dictionary; Environment Protection Act 1970 (Vic), s 4. 
346 Environmental Protection Act 1994 (Qld), s 11; Waste Management and Pollution Control Act (NT), s 4; 
44 
 
volume, constituency or manner as to cause an alteration in the environment”,347 “any discarded, 
rejected, abandoned, unwanted or surplus matter”,348 or similar.349 Due to the wide scope of these 
definitions, greenhouse gases caused by coal mining activities could be regulated as pollution, 
contamination or waste, and restrictions placed upon their emission. 
 
In Queensland the restriction only applies to the release of a prescribed contaminant into the 
environment,
350
 and greenhouse gases are not prescribed contaminants. Several other jurisdictions 
provide that pollution, or disposal of contaminants or waste, is not prohibited if it is done with lawful 
authority.
351
 In some situations there may be an approval in place which is construed as conferring 
lawful authority to pollute or dispose of greenhouse gas emissions. For example in Gray v Macquarie 
Generation,
352
 the operators of a power plant held an environment protection licence which was 
construed as conferring lawful authority to emit carbon dioxide.
353
 One of the licence conditions 
specifically required the monitoring of carbon dioxide emissions,
354
 and it was held the licence would 
have no sensible operation if it was construed as not allowing the emission of carbon dioxide.
355
 The 
result may be different in a case where a licence or other authorisation does not specifically refer to 
carbon dioxide emissions.  
 
General environmental duties which presently exist are broad enough to encompass greenhouse gas 
emissions. Under the current wording of Australian legislation, it is open to environmental authorities 
to regulate greenhouse gas emissions and, in the absence of specific authorities to emit, to prosecute 
for failure to take steps to minimise these emissions.
356
 In practice, environmental protection laws 
                                                          
347 Protection of the Environment Operations Act 1997 (NSW), Dictionary; Environmental Protection Act 1970 (Vic), s 4. 
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have not been applied in this manner, and therefore do not operate to effectively reduce or mitigate 
greenhouse gas emissions caused by coal mining activities. The achievement of ESD will encompass 
the avoidance of environmental harm. A failure to apply environmental protection laws to avoid 
environmental harm caused by greenhouse gas emissions will mean that these laws do not practically 
assist in the achievement of ESD.  
 
As a solution, environmental protection laws may need to be amended as follows. The definitions of 
“waste”, “pollutant” and “contaminant” could be expanded to specifically incorporate greenhouse gas 
emissions. The definition of „environmental harm‟ could be amended to specifically incorporate the 
effects of climate change, with a statutory presumption of a significant causative link between 
greenhouse gas emissions and climate change. In Queensland, greenhouse gas emissions could be 
included as a “prescribed contaminant”, which would place restrictions on their release.357 
 
The amendment or broader application of existing environmental protection laws would go towards 
effective regulation or mitigation of greenhouse gas emissions caused by coal mining activities. This 
type of regulation could form part of a set of legal instruments used to regulate greenhouse gas 
emissions.  
 
5. Concluding Comments 
 
This article has unveiled a paradox which arises from the current state of the law applying to coal 
mining activities. Many provisions of existing Australian environmental and planning legislation 
could potentially be applied to coal mining activities to facilitate the reduction or mitigation of 
greenhouse gas emissions. Greenhouse gas emissions could be considered under EIA and decision-
making processes under planning, environmental and mining legislation, managed through conditions 
upon authorisations for coal mining activities, and regulated through environmental offences.  
 
In practice, however, current regulation has proved largely ineffective for the purposes of reducing or 
mitigating greenhouse gas emissions from coal mining activities. This may be due to the wide, general 
terms of the legislation, the strong social, economic and political pressures for approval of coal 
mining activities and the lack of evidence as to the extent and impacts of greenhouse gas emissions 
emanating from particular mining projects. In these circumstances, decision-makers tend to weigh the 
economic and social benefits of mining more heavily than the effects on the global environment 
which are more difficult to measure and attribute.  
                                                          
357 Environmental Protection Act 1994 (Qld), s 442.  
46 
 
Current regulation of coal mining activities allows for the ongoing approval of these activities with 
little or no obligation to reduce or mitigate greenhouse gas emissions. In order to redress this 
deficiency, specific duties must be placed upon decision-makers to place greater weight on the 
environmental impacts of greenhouse gas emissions when granting mining authorisations. Greater 
provision of merits review for decisions to authorise coal mining activities may also contribute to a 
change in the way that greenhouse gas emissions are assessed and evaluated by primary decision-
makers. Obligations must also be imposed upon tenement holders for the reduction or mitigation of 
greenhouse gas emissions, in the form of conditions of approval for coal mining activities.  
 
The recommendations presented in this article are only the first step towards effective regulation of 
greenhouse gas emissions from coal mining activities in Australia and assisting the evolution of the 
regulatory framework for approving coal mining activities in accordance with national and 
international climate change laws. Although incremental reforms of existing legislation will go 
towards addressing the challenge of climate change, more fundamental and institutional revisions of 
the regulation of coal mining activities may be necessary to achieve a significant reduction in 
greenhouse gas emissions from coal mining. Reform of existing legislative mechanisms is imperative, 
regardless of any proposed carbon tax or emissions trading scheme to address greenhouse gas 
emissions at a national level. Introduction of a carbon tax, or an emissions trading scheme, will not 
affect the decision-making process to grant approval for coal mining activities or the conditions of 
approval which can be imposed.  
 
 
 
